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NOVEMBER OVERSIGHT REPORT

Novnltsen 16, 2010.-Ordered to be printed

E)GCUTfVE SIIMMARY*

In the fall of 2010, reports began to surface alleging that compa-
nies servicing $6.4 trillion in American mortgages may have by-
passed legally required steps to foreclose on a home. Employees or
contractors of Bank of America, GMAC Mortgage, and other major
loan servicers testifred that they signed, and in some cases
backdated, thousands of documents claiming personal knowledge of
facts about mortgages that they did not actually know to be true.

Allegations of "robo-signing" are deeply disturbing and have
given rise to ongoing federai and state investigations. At this point
the ultimate implications remain unclear. It is possible, however,
that "robo-signing" may have concealed much deeper problems in
the mortgage market that could potentially threaten frnancial sta-
bility and undermine the government's efforts to mitigate the fore-
closure crisis. Although it is not yet possible to determine whether
such threats will materialize, the Panel urges Treasury and bank
regulators to take immediate steps to understand and prepare for
the potential risks.

In the best-case scenario, concerns about mortgage documenta-
tion irregularities may prove overblown. In this view, which has
been embraced by the frnancial industry, a handful of employees
failed to follow procedures in signing foreclosure-related affrdavits,
but the facts underlying the affrdavits are demonstrably accurate.
Foreclosures could proceed as soon as the invalid affrdavits are re-
placed with properly executed paperwork.

The worst-case scenario is considerably grimmer. In this view,
which has been articulated by academics and homeowner advo-
cates, the "robo-signing" of affrdavits served to cover up the fact

"The Panel adopted this report with a 5-0 vote on November 15. 2010
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that loan servicers cannot demonstrate the facts required to con-
duct a lawful foreclosure. In essence, banks may be unable to prove
that they own the mortgage loans they claim to own.

The risk stems from the possibility that the rapid growth of
mortgage securitization outpaced the ability of the legal and frnan-
cial system to track mortgage Ioan ownership. In earlier years,
under the traditional mortgage model, a homeowner borrowed
money from a single bank and then paid back the same bank. In
the rare instances when a bank transferred its rights, the sale was
recorded by hand in the borrower's county property offrce. Thus,
the ownership of any individual mortgage could be easily dem-
onstrated.

Nowadays, a single mortgage loan may be sold dozens of times
between various banks across the country. In the view of some
market participants, the sheer speed of the modern mortgage mar-
ket has rendered obsolete the traditional ink-and-paper recordation
process, so the frnancial industry developed an electronic transfer
process that bypasses county property offrces. This electronic proc-
ess has, however, faced legal challenges that could, in an extreme
scenario, call into question the validity of 33 million mortgage
Ioans.

Further, the frnancial industry now commonly bundles the rights
to thousands of individual loans into a mortgage-backed security
(MBS). The securitization process is complicated and requires sev-
eral properly executed transfers. If at any point the required legal
steps are not followed to the letter, then the ownership of the mort-
gage loan could fall into question. Homeowner advocates have al-
leged that frequent "robo-signing" of ownership affrdavits may have
concealed extensive industry failures to document mortgage loan
transfers properly.

If documentation problems prove to be pervasive and, more im-
portantly, throw into doubt the ownership of not only foreclosed
properties but also pooled mortgages, the consequences could be se-
vere. Clear and uncontested property rights are the foundation of
the housing market. If these rights faII into question, that founda-
tion could collapse. Borrowers may be unable to determine whether
they are sending their monthly payments to the right people.
Judges may block any effort to foreclose, even in cases where bor-
rowers have failed to make regular payments. Multiple banks may
attempt to foreclose upon the same property. Borrowers who have
already suffered foreclosure may seek to regain title to their homes
and force any new owners to move out. Would-be buyers and sellers
could frnd themselves in limbo, unable to know with any certainty
whether they can safely buy or seII a home. If such problems were
to arise on a large scale, the housing market could experience even
greater disruptions than have already occurred, resulting in signifr-
cant harm to major frnancial institutions. For example, if a WaIl
Street bank were to discover that, due to shoddily executed paper-
work, it still owns millions of defaulted mortgages that it thought
it sold off years ago, it could face billions of dollars in unexpected
Iosses.

Documentation irregularities could also have major effects on
Treasury's main foreclosure prevention effort, the Home Affordable
Modifrcation Program (HAMP) Some servicers dealing with Treas-
ury may have no legal right to initiate foreclosures, which may call



3

into question their ability to grant modifrcations or to demand pay-
ments from homeowners. The servicers' use of "robo-signing" may
also have affected determinations about individual loans; servicers
may have been more willing to foreclose if they were not bearing
the full costs of a properly executed foreclosure. Treasury has so far
not provided reports of any investigation as to whether documenta-
tion problems could undermine IIAMP. It should engage in active
efforts to monitor the impact of foreclosure irregularities, and it
should report its frndings to Congress and the public.

In addition to documentation concerns, another problem has aris-
en with securitized mortgage loans that could also threaten frnan-
cial stability. Investors in mortgage-backed securities typically de-
manded certain assurances about the quality of the loans they pur-
chased: for instance, that the borrowers had certain minimum cred-
it ratings and income, or that their homes had appraised for at
least a minimum value. Allegations have surfaced that banks may
have misrepresented the quality of many loans sold for
securitization. Banks found to have provided misrepresentations
could be required to repurchase any affected mortgages. Because
millions of these mortgages are in default or foreclosure, the result
could be extensive capital losses if such repurchase risk is not ade-
quately reserved.

To put in perspective the potential problem, one investor action
alone could seek to force Bank of America to repurchase and absorb
partial losses on up to $47 billion in troubled loans due to alleged
misrepresentations of loan quality. Bank of America currently has
$ZgO bltlion in shareholders' equity, so if several similar-sized ac-
tions-whether motivated by concerns about underwriting or loan
ownership-were to succeed, the company could suffer disabling
damage to its regulatory capital. It is possible that widespread
challenges along these lines could pose risks to the very frnancial
stability that the Troubled Asset Relief Program was designed to
protect. Treasury has claimed that based on evidence to date, mort-
gage-related problems currently pose no danger to the frnancial
system, but in light of the extensive uncertainties in the market
today, Treasury's assertions appear premature. Treasury should ex-
plain why it sees no danger. Bank regulators should also conduct
new stress tests on WalI Street banks to measure their ability to
deal with a potential crisis.

The Panel emphasizes that mortgage lenders and securitization
servicers should not undertake to foreclose on any homeowner un-
Iess they are able to do so in full compliance with applicable laws
and their contractual agreements with the homeowner.

The American frnancial system is in a precarious place. Treas-
ury's authority to support the frnancial system through the Trou-
bled Asset Relief Program has expired, and the resolution authority
created by the Dodd-Frank WaIl Street Reform and Consumer Pro-
tection Act of 2010 remains untested. The 2009 stress tests that
evaluated the health of the frnancial system looked only to the end
of 2010, providing little assurance that banks could withstand
sharp losses in the years to come. The housing market and the
broader economy remain troubled and thus vulnerable to future
shocks. In short, even as the government's response to the financial
crisis is drawing to a close, severe threats remain that have the po-
tential to damage frnancial stability.
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SECTION ONE:

A Overview
In the fall of 2010, with the Troubled Asset Relief Program's

(TARP) authority expiring, reports began to surface of problems
with foreclosure documentation, particularly in states where fore-
closures happen through the courts. GMAC Mortgage, a subsidiary
of current TARP recipient AlIy Financial, announced on September
24, 2OlO that it had identified irregularities in its foreclosure docu-
ment procedures that raised questions about the validity of fore-
closures on mortgages that it serviced. Similar revelations soon fol-
Iowed from Bank of America, a former TARP recipient, and others.
Employees of these companies or their contractors have testifred
that they signed, and in some cases backdated, thousands of docu-
ments attesting to personal knowledge of facts about the mortgage
and the property that they did not actually know to be true. Mort-
gage servicers also appeared to be cutting corners in other ways.
According to these banks, their employees were having trouble
keeping up with the cmsh of foreclosures, but additional training
and. employees would generally suffrce to get the process in ord.er
agarn.

At present, the reach of these irregularities is unknown. The
irregularities may be limited to paperwork errors among certain
serwicers in certain states; alternatively, they may call into ques-
tion aspects ofthe securitization process that pooled and sold inter-
ests in innumerable mortgages during the housing boom. Depend-
ing on their extent, the irzegularities may affect both Treasurfs
ongoing foreclosure programs and the financial stability that Treas-
ury, under the Emergency Economic Stabilization Act of 2008
(EESA), was tasked with restoring. Further, the mortgage market
faces ongoing risks related to the right of mortgage-backed securi-
ties to force banks to repurchase any loans. Losses stemming from
these repurchases would compound any risks associated with docu-
mentation irregularities.

Under EESA, the Congressional Oversight Panel is charged with
reviewing the curvent state of the frnancial markets and the regu-
latory system. The Panel's oversight interest in foreclosure docu-
mentation irregularities stems from several distinct concerns:
If Severe Disruptions in the Housing Market Materialize, Fi-
nancial Stability and Taxpayer Funds Could Be Imperiled.
If document irregularities prove to be pewasive and, more impor-
tantly, throw int<i question ownership of not only foreclosed prop-
erties but also pooled mortgages, the result could be signifrcant
harm to frnancial stability-the very stability that the TARP was
designed to protect. In the worst case scenario, a clear chain of
title-an essential element of a functioning housing market-may
be difficult to establish for properties subject to mortgage loans
that were pooled and securitized. Rating agencies are already cau-
tious in their outlook for the banking sector, and further blows
could have a signifrcant effect. The implications could also be dire
for taxpayers' recovery of their TARP investments. Treasury still
has $66.8 billion invested in the banking sector generally, and as
the Panel discussed in its JuIy report, "Small Banks in the Capital
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Purchase Program," the prospects for repayrnent from smaller
banks are still uncertain and dependent, in great part, on a sector
healthy enough to attract private investment.l
IIAMP May Rely on Uncertain Legal Authority and Inac-
curate Foreclosure Cost Estimates, Potentially Posing a
Risk to Foreclosure Mitigation Efforts. If irregularities in the
foreclosure process reflect deeper failures to document properly
changes of ownership as mortgage loans were securitized, then it
is possible that Treasury is dealing with the wrong parties in the
course of the Home Affordable Modifrcation Program (HAMP). This
could mean that borrowers either received or were denied modifrca-
tions improperly. Some servicers dealing with Treasury may have
no legal right to initiate foreclosures, which may call into question
their ability to grant modifrcations or to demand payments from
homeowners, whether they are part of a foreclosure mitigation pro-
gram or otherwise. The servicers' tendency to cut corners may also
have affected the determination to modify or foreclose upon indi-
vidual loans. Because the net present value (NPV) model compares
the net present value of the modifrcation to a foreclosure, improper
procedures that cut corners might have affected the foreclosure cost
calculation and thus might have affected the outcome of the NPV
test.
TARP-Recipient Banks May Have Failed to Meet Legal Obli-
gations. Many of the entities implicated in the recent document
irregularities, including Ally Financial, Bank of America, and
JPMorgan Chase, are cur:rent or former TARP recipients. AlIy Fi-
nancial, notably, remains in TARP and is in possession of $17.2 bil-
Iion in taxpayer funds. Bank of America received funds not only
from TARP's Capital Purchase Program (CPP) but also what Treas-
ury deemed "exceptional assistance" from TARP's Targeted Invest-
ment Program (TIP). Some of the banks involved were also subject
to the Supervisory Capital Assessment Program (SCAP), also
known as the stress tests: Treasury's and the Board of Governors
of the Federal Reserve's (Federal Reserve) efforts to determine the
health of the largest banks under a variety of stressed scenarios.

The Congressional Oversight Panel will continue to monitor
Treasury's engagement with these ongoing events, not only to pro-
tect the taxpayers' existing TARP investments and to oversee its
foreclosure mitigation programs, but also to meet the Panel's statu-
tory mandate to "review the current state of the frnancial markets
and the regulatory system."

B. Background
In the fall of 2010, a series of revelations about foreclosure docu-

mentation irregularities hit the housing markets. The transfer of a
property's title from the mortgagor (the homeowner) to the mort-
gagee (typically a bank or a trust) necessary for a successful fore-

rTupayers may also be at risk lbr losses related to Treasury's inyestment in AIG. The Maid-
en Lane II and Maiden Lane III vehicles, which the Federal Reserve Bank of New York
(FRBNYI created to hold assets purchased from AIG, hold substantial amounts of residential
mortgage-backed securities (RMBSs), most of which ale either sub-prime or Alt-A mortgages
originated during the housing boom Treasury's abiJity to recover the funds it has put into AIG
depends in signifrcant part on FRBNY's ability to collect on these investments, and uncertainty
associated with the investments could hinder that process



closure requires a series ,f .t"p.6".tablished by state law.2 As fur-
ther described below, depositions taken in a variety of cases in
which homeowners were fighting foreclosure actions indicated that
mortgage servicer employees-who were required to have personal
knowledge of the matters to which they were attesting in their affr-
davits-were signing hundreds of these documents a day. Other
documents appeared to have been backdated improperly and inef-
fectively or incorrectly notarized. While these documentation irreg-
ularities may sound minor, they have the potential to throw the
foreclosure system-and possibly the mortgage loan system and
housing market itself-into turmoil. At a minimum, in certain
cases, signers of afFrdavits appear to have signed documents attest-
ing to information that they did not verify and without a notary
present. If this is the extent of the irregularities, then the issue
may be limited to these signers and the foreclosure proceedings
they were involved in, and in many cases, the irregularities may
potentially be remedied by reviewing the documents more thor-
oughly and then resubmitting them. If, however, the problem is re-
Iated not simply to a limited number of foreclosure documents but
also to irregularities in the mortgage origination and pooling proc-
ess, then the impact of the irregularities could be far broader, af-
fecting a vast number of investors in the mortgage-backed securi-
ties (MBS) market, already completed foreclosures, and current
homeowners. This latter scenario could result in extensive litiga-
tion, an extended freeze in the foreclosure market, and signifrcant
stress on bank balance sheets arising from the substantial repur-
chase liability that can arise from mistakes or misrepresentations
in mortgage documents.s

C. Timeline
After the housing market started to collapse in 2006, the effects

rippled through the frnancial sector and led to disruptions in the
credit markets in 2008 and 2009. In an economy that had been hit
hard by the financial crisis and soon settled into a deep recession,
the housing market declined, dragging down housing prices and in-
creasing the likelihood of default. This put pressure on a variety
of parties involved in the mortgage market. During the boom, there
were many players involved in the process of lending, securitizing,

2These steps depend on rvhether a state is ajudicial foreclosure state or a non-judicial fore-
closure state. as further described below. in lbotnote 17-

3Tf mortgage documentation has errors or misrepresentations. buyers of the mortgage paper
can "put-back" the mortgage to its originator and require them to repurchase the mortgage. For
a more complete discussion of this possibility, see Sections D.1,b and D.2

Several analysts and experts have speculated on the potential for widespread impact Morgan
Stanley, Housirug Marhet lrusights: Washingtoru, We Haue a Problem (Oct 12, 2010); Amherst
Mortgage Insight, ?he Allidatit Fiasco-Implications lbr Inuestors iru Priuate Label Securities
(Oct 12, 2010); FBR Capital \{arkets, Conference Call: Foreclosure Mania: Big Deal or Nol?
(Oct 15. 2010) (hereinafter "FBR Foreclosure Mania Conference Call") In a conference call rvith
investors, Jamie Dimon, CEO of JPMorgan Chase, speculated that the issue could either be a
"blip" or a more extended problem with "a lot of consequences, most of rvhich will be adverse
on everybody " Cardiff Garcia, JPM on Foreclosures, MERS, Financial Times Alphaville BIog
(Oct 13, 2010) r.online at ftalphaville ft com/blog/2O10l10lL1l369406ljpm-on-foreclosures-mers/)
(herernafter "JPll on Foreclosures, A{ERS".r ("If you talk about three or four lveeks it rvill be
a blip in the housing market If it went on for a long period of time, it u'ill have a lot of con-
sequences. most of which will be adverse on evervbody '')



7

and servicing mortgages, and many of these players took on mul-
tiple roles.a

The initial role of servicers was largely administrative.s They
were hired by the MBS investors to handle aII back-offrce functions
for existing loans, and generally acted as intermediaries between
borrowers and MBS investors.6 However, when the housing bubble
burst, and the number of delinquencies began to rise, the role of
servicers evolved corresponditgly.T Ser"vicer focus shifted from per-
forming purely administrative tasks to engaging in active loss miti-
gation efforts.8 Ser"vicers found themselves responsible for proc-
essing all defaults, modifrcations, short sales, and foreclosures.e
The servicers themselves have admitted that they were simply not
prepared for the volume of work that the crisis generated.lo Thus,
many servicers began subcontracting out much of their duties to
so-called "foreclosure mills," contractors that had signifrcant incen-
tives to move foreclosures along quickly.

Thus, as the boom in the housing market mutated into a boom
in foreclosures,ll banks rushed to move delinquent borrowers out
of their homes as quickly as possible, Ieading, apparently, to proce-
dures of which the best that can be said is that they were sloppy
and cursory. Concerns with foreclosure irregularities frrst arose
when depositions of so-called "robo-signers" came to light.12 In a

aFor example, it rvas not uncommon for a commercial bank to perform both lending and sen-
icing functions, and to have established separate lending and seroicing arms of its organization
As discussed later in this report, the securitization process begrns with a lender/originator, often
but not alwal's a commercial bank Next, the mortgage is securitized by an investment bank
Finally, the mortgage is serviced- often also by a commercial bank or its subsidiary Even where
the same banks are listed as doing both lending and servicing, they did not necessarily seruice
onl-v the mortgages they originated. Source: Inside Mortgage Finance

sSee Office of the Special Inspector General for the Troubled Asset Relief Program, QuarterLy
Report to Congress, at 157 (Oct 26, 2010) (online at u'rvw siSarp gov/reports/congress/2010/
October2010 Quarterll' Report to Congress.pdfli (hereinafter "October 2010 SIGTAITP Report").

6Sen'icer duties included fielding borrower inquiries, collecting mortgage payments from the
borrou'ers. and remitting mortgage palments to the trust See /d at L57 , 764. See also Congres-
sional Oversight Panel, March Oxersight Report: Foreclosure Crisis: Working Totaard a Solution,
at 40 12 (Mar 6, 2009) (online at cop senate gov/documents/cop-030609-report pd{) (hereinafter
"1\Iarch 2009 Oversight Report").

?See Marclr 2009 Oversight Report, supra note 6, at 40.
Ea-., l[.f.L 9noa nrr^,o;-L+ p6n^y] .,,--^ n^+- A o] ln 1, 1,,. ^/".. n.+^h-- tnto eTcTAppSee March 2009 Oversisht Report. sapro note 6. at 40 42 See also October 2010 SIGTARP
tot1., supra note 5, at 158Repoft, .supra note 5, at 158

eSeeOctober2010SIGTARPReport,supranote5,atl5T-158 Inthespringof2009,when
Treasury announced its Making Home Affordable program, the centerpiece of which was IIAMP,Treasury announced its Making Home Affordable program, the centerpiece of which
servicers took on the additional responsibilitl. of processing all HAMP modifications

r(rSee March 2009 Oversight Report, supra note 6 at 39r(rSee March 2009 Oversight Report, supra note 6 at
11X{ortgages that are more than 90 davs past due
"'see lvlarcn ZUUy Uversrght tdeport, suprd
11X{ortgages that are more than 90 days

states of the country, including California, l
11X{ortgages that are more than 90 days past due are concentrated in certain regions and

states of the country, including California, Nevada, Arizona, Florida, and Georgia See Federal
Heserve ljank ol Neu' York, Q3 Credit Cottd.itions (Nov 8, 2010) (online at www.neu,yorkfed.org/Heserve ljank ol Neu' York, Q3 Credit Cottd.itions (Nov 8, 2010) (online at www.neu,yorkfed.org/
creditconditions/) Similarlv. foreclosures are concentrated in certain states. including the so-
calted "sand states": Arizona, Calitornia, Nevada, and l'lorrda U.S l)epartment ot Housing and
Urban Development, Report to Congress on the Root Causes of the Foreclosure Crlsls, at vi (Jan.
2010) (online at ww huduser org,?ublications,{PDF,Ooreclosure 09 pdfl The Panel's freld hear-
Urban Development, Report to Congress on the Root Causes of the Foreclosure Crlsls, at wi
2010) (online at ww huduser org,?ublications,{PDF,Ooreclosure_09 pdf The Panel's freld
inss in Clark County. Nevada. Prince Georle's Counfy. Marvland. and Philadelphia. Perinss in Clark County. Nevada.
van1a. also touched on the subject of hlgh

George's County, Marylmd,-and Philadelphia, Pemsyl-
rlgh concentrations of foreclosures in those regions Seevan1a. also touched on the subject of hlgh concentrations of foreclosures in those regions See

Congressional Oversrght Panel- Clarh County, NY: Ground Zero of the Housirug and FinanciaL

Panel, COP Hearirtg: Coping trith the
'. (Feb 27, 2009) (online at cop senate g(Feb 27, 2009) (online at cop senate gov,&rerings/

sional Oversight PaneI, Philadelphia Field Hearine
(online at cop.senate.gov,&rearings,4ibrary,4rearing-

12The details of"robo-signers" actions surfaced on the Internet in September 2010. jncluding
ileo and transcriptions of depositions filed by robo-signers See, eg, The Florida Foreclosurevideo and transcriptions of depositions liled by robo-signers See.

Fraud Weblog, Jeffrey Stephan Affidouits WiLhdrau:n' by Florida
20 10) (online at fl oli.daforeclosurefraud com,/2010/09/ieffrev-stepha

ed by robo-signers See, e g , The Florida Foreclosure
WiLhrlrau:n' by Florida Default La*- Group (Sept 15,
n/20 10/09/i effrev-stepha n-affrdavits-rvith drarvn-by-fl or-
mation was maile public in court documents. Por in-ida-delhult-1aw-group/) Some of this information was maile public in court documents. Por

Continued

firsthearing,cfm); Congressional Ovt
Crisis in Prince George's CounQ, M
llbrary,4rearing-022709-housing-cfm):
ott Mortgage Foreclosures (Sept. 24
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June 7, 2010, deposition, Jeffrey Stephan, who worked for GMAC
Mortgage 13 as a "Iimited signing officer," testifred that he signed
400 documents each day. In at least some cases, he signed affrda-
vits without reading them and without a notary present.la He also
testifred that in doing so, he acted consistently with GMAC Mort-
gage's policies.15 Similarly, faced with revelations that robo-signers
had signed tens of thousands of foreclosure documents without ac-
tually verifying the information in them, Bank of America an-
nounced on October 8, 2010, that it would freeze foreclosure sales
in all 50 states until it could investigate and address the irregrrlar-
ities.16 GMAC Mortgage took similar action, announcing that while
it would not suspend foreclosures, it had "temporarily suspended
evictions and post-foreclosure closings" in 23 states.17 In a state-

The Panel examined Allv Financial. then
ee Congressional Oversigit Pand, Morch
Under TARP (Mar. 11, 2010) (online at

1aFederal Nalional Mortgage Assoc. v. Nicolle Bradbury, suprd note 12. There are two pri-
mary concerns rvith affrdavits. First: are the affidavits accurate? For example, even if the home-
owner is indebted, the amount of the indebtedness is a part of the attestation The amount of

e accurate because there might be a subsequent deficiency judgment
u,hich N,ould require the homeowner to cover the remaining amount
even if there rvas no deficiency judgment, an inflated claim would in-

ctease the recovery ofthe mortgage sen'icer from the foreclosure sale proceeds to the detriment
of other parties in the process Second. even if the information in the affidavit is corect, it must
be su'orn out by someone u'ith personal knou'Iedge of the indebtedness; otherwise it is hearsay
and generally not admissible as evidence. See,1.g., Transcript of Court Proceedings, GMA?
Mortgage, LLC t: Debbie Viscaro, et ol., No. 07013084CI (Fla. Cir. Ct. Apr. 7, 2010) (online at
floridaforeclosurefraud.com/rvp-content/upl r affected
allidawits were admissible). See general\, timony of
Katherine Porter, professor of larv, Llnive on TARP
ForecLosure Mitigation Programs (Oct.27, estimony-
102710'porter pdfl (hereinalter "Written Testimony o1' Katherine Porter").

15Federal National Morlgage Assoc. v. Nicolle Bradbury, supra note 12. In addition, a Flonda
court admonished GMAC for similar problems in 2006. Plaintiffs Notice of Compliance with this
Court's Order Dated May 1, 2006, TCIF RE02 u Leibouitz, No 162004CA004835XXXX1\IA
(June 14, 2006) (detailing GNIAC's policies on affidauts frled in foreclosure cases1. These actions,
il true, v'ouid be inco the usual necessary for proper
processing of a foreclo ise to conc not legal11. suffrcient.
See generalLy Written Katherine

r6Bank of'America Statement Loans (Oct.8, 2010)
(online at mediaroom.bankofamerica.com/phoenix.zhtml?c=234503&p=irol-
newsArticle&ID=1480657&highLght=) (hereinafter "Statemert from Bank of America Home
Loans") At the same time, Bank of America agreed to indemnify Fidelity National Financial,
a title insurer, for losses directly incurred by "failure to comply with state 1aw or local practice
on both transactions in rvhich foreclosure has already occurred or been initiated and those to
be initiated in the future " see Fidelitl' National Finaricial, Fidelitl, National Firuancial, lruc., Re-
ports EPS of $0.36 (Oct. 20, i0101 (online at 'hles.shireholder.com/downloads/FNT/

105 1 7991 1 7x0x41 1089/209d61a9-8a05-454c-90d1 -4a7 8e0a7 c4ael
FNF News 2010 10 20 Earnings pdf) As further described belorv in Section D 2, title insur-
ancels a ciiticai pi&e of the mort
possibility that title is encumbered
actions involving real estate. The in
until, but not after the sale, and is
title insurance therefore insures ag
parent lrom qfre public records will

cantlv hamper
k of Ameriia's
)osses arising

these judicial
is in default

befbre a judge In non-judicial states a tbreclosure can proceed upon adequate and timel1,. notice
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ment, it referred to the issue as a "procedural error . . in certain
affidavits" and stated that "we are confrdent that the processing er-
rors did not result in any inappropriate foreclosures." GMAC also
announced that the company had taken three remedial steps to ad-
dress the problem: additional education and training for employees,
the release of a "more robust policy" to govern the process, and the
hiring of additional staff to assist with foreclosure processing.18

These voluntary, privately determined suspensions were brief.ls
On October 12, 2010, GMAC Mortgage released a statement indi-
cating that in cases in which it had initiated a review process for
its foreclosure procedures, it would resume foreclosure proceedings
once any problems had been identifred and, where necessary, ad-
dressed. It also noted that it "found no evidence to date of any in-
appropriate foreclosures."2o On October 18, Bank of America an-
nounced that it had completed its review of irregularities in Lhe 23
states that require judicial review of foreclosure proceedings and
that it would begin processing foreclosure affrdavits for 102,000
foreclosure proceedings in those states. It stated that it would re-
view proceedings in the remaining 27 states on a case-by-case basis
and that foreclosure sales in those states would be delayed until
those reviews are complete. It further stated that in all states, it
appeared that the "basis of our foreclosure decisions is accurate." 21

Various commentators, however, have questioned Bank of Amer-
ica's ability to make such determinations in such a short time-
frarne.22 Then, on October 27, another large bank entered the fray
when Wells Fargo announced that it had uncovered irregularities
in its foreclosure processes and stated that it would submit supple-
mental affrdavits in 55,000 foreclosure actions.23

Meanwhile, as the revelations of irregularities quickly multiplied,
some argued that over and above the banks' and servicers'vol-
untary actions, the federal government should impose a nationwide

to the borrorver, as defined by statute In non-judicial states, a power of sale clause included
in a deed of trust allows a trustee to conduct a non-judicial foreclosure- Non-judicial for eclosures
can proceed rnore quickly since they do not require adjudication Mortgage Bankers Association,
Judicial Versus Non-Judicial Foreclosure (Oct 26, 2010) (online at u'sr mbaa org/liles/
ResourceCenter,{ForeclosureProcess/JudicialVersusNon-JudicialForeclosure.pdl) Typically, states
that rcly on modgages are judicial foreclosure states, u,hile states that rely on deeds of trust
are non-judicial foreclosure states Standard & Poor's, Structured Finance Resesrch Weeh: Hou
WtLl t.he ForecLosure Crlsis Affect U.S Honre Prices? (Oct 21, 2010) (hereinafter "S&P on Fore-
r:losure Crisis")

18Allv Financial, lnc, GMAC Mortgage Prouides Update on Mortgage Seruicing Process (Sept
21,2010) (online at media ally com./index php?s=43&item=417)

r e To date, GNIAC Mortgage and Bank of America have only resumed foreclosures in judicial
foreclosure states and are still reviewing their procedures in non-judicial foreclosure states

20A11y Financial, Inc, GMAC Mortgage Stotement on Independent Reuiew and Foreclosure
Sales (Oct 12. 2O7O) (online at media ally com/index php?s=43&item=421r (hereinafter "GIILAC
Mortgage Statement on Independent Review and Foreclosure Salcs")

21Bank of Amelica Corporation, Statement from Bank of Americ'a Home Loans (Oct 18,2010)
(online at mediaroom bankofamerica com/phoenix zhtml?c=234503&p=iro1-
newsArticle&ID=1483909&highlight=) (hereinafter "Statement from Bank of America Home
Loans" )

22 See Written Testimonl' of Katherine Porter, supra note 14, at 10 ("In the u'ake of these par-
ties'longstanding allegations and findings of inappropriate and illegal practices, I am unable
to give u'eight to rccent statements by banks such as Rank of America that only 10 to 25 of
the first several hundred loans that it has rer.icwed have problems.")

23\Yel1s Fargo & Company, WelLs Fargo Protides Update on ForecLosure Aflidatits and Morl
gqge Securitizations (Oct. 27, 20101 (online at www wellsfargo com/press/2010,/
20707027 Nlortgage) (hereinal'ter "Wells Fargo Update on Affidalits and Mortgage
Securitizatiols")
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moratorium on foreclosures.24 Housing and Urban Development
Secretary Shaun Donovan rejected the idea, arguing that "a na-
tional, blanket moratorium on all foreclosure sales would do far
more harm than good."2s At the same time, on October 13, attor-
neys general from all 50 states26 announced a bipartisan effort to
look into the possibility that documents or affidavits were improp-
erly submitted in their jurisdictions.

Although the public focus today lies generally on foreclosures, the
possibility of document irregularities in mortgage transactions has
expanded beyond their signifrcance to foreclosure proceedings. Re-
cently, investors have begun to claim that similar irregularities in
origination and pooling of loans should trigger actions against enti-
ties in the mortgage origination, securitizadtorr, and servicing in-
dustries.2T

D. Legal Consequences of Docurrrent Irregularities
The possible legal consequences of the documentation irregular-

ities described above range from minor, curable title defects for cer-
tain foreclosed homes in certain states to more serious con-
sequences such as the unenforceability of foreclosure claims and
other ownership rights that rely on the ability to establish clear
title to real property, forced put-backs of defective mortgages to
originators, and market upheaval. The severity and likelihood of
these various possible consequences depend on whether the irreg-
ularities are pervasive and when in the process they occurred.

Effective transfers of real estate depend on parbies' being able to
answer seemingly straightforward questions: who owns the prop-
erty? how did they come to own it? can anyone make a competing
claim to it? The irregularities have the potential to make these
seemingly simple questions complex. As a threshold matter, a party
seeking to enforce the rights associated with the mortgage must
have standing in court, meaning that a party must have an inter-
est in the property sufficient that a court will hear their claim and
can provide them with relief.28 For a mortgage, "[a] morbgage may

2aSee, eg, Office of Senator Harrv Reid, Reld Welcomes Banh of America Decision, CaLIs On
Others To Follou Suit (Oct. 8, 2010) (online at reid senate gov/newsroom/
pr 101008 bankofamerie.cfm) (hereinafter "Reid Welcomes Bank of America Decision"); Dean
Bater, Foreclosrre Moratoriutn: Crachrng Down on Liar Liens, Center ibr Economic and Policy
Research (Oct. 18, 2010) (online at wlvilcepr net/index php/op-s6s-g-..lumns/op-eds-&-columnd/
lbreclosure-m oratorium-cracking-down-on-liarJiens) (hereina{ter "}'oreclosure lllorator:ium:
Cracking Dorvn on Liar Liens")

25Shaun Donovan, secretary, U.S. Department ol Housing and Urban Development, Hou We
Can Really Help Families tOct- 18, 2010) (online at portal hud gov/pofiaUpage/portal,4lUD/press,/
blog/20 10/blo92010- 10- I8).

26National Association ofAttorneys General, 50 States Sign Mortgage ForecLosure Joint State-
rnent (Oct 13, 2010) (online at s'ww naag org/joint-statement-of-the-mortgage-foreclosure-
multistate-group php) (hereinafter "50 States Sign 1\{ortgage Foreclosure Joint Statement")

2TCases involved suits against Bank of America (as the parent of loan originator Countr)ryidet
claiming violations of representations and rvarranties and sought to enforce put-back provisions
Greenu'ich Finan.cial Serulces Distressed Fttnd 3 L L C us Countrltuide Financial Corp, et al ,

1:08-cv-11343-RJH (SDNY Oct 15,2010): Footbridge l.imited Trust and OHP Opportunitt
Trust "-s Banh of Americo, CV00367 rS D N Y Oct 1, 2010).

28 See Stephen R Buchcnroth and Grctchcn D Jcffries, Recent Foreclosure Coses: Lenders Be-
udre (June 2007 ) lonline at w'w abanet org/rppVpublications/ereport/2007/6/
OhioForeclosureCases pdf); WelLs Fargo t Jordan, 914 N E 2d 204 (Ohio 2009) ("If plaintiff has
otfered no eyidence that it owned the note and mortgage when the complaint was fi1ed, it would
not be entiUed to judgment as a matter of Iaw"); Christopher Lewis Peterson, ForecLosure,
Subprime Mortgage Lendirry. ancl. the Mortgage Electronic Registration S'-vs/ern, University ot'
Cincinnati Larv Review. Vol 78, No 4, at 1368-1371 (Summer 2010) (online at papers.ssrn.com/
sol3/papcrs.cfm'labstract id=1469749) (hereinafter "Cincinnati Law Revieu' Paper on Fore-
closure"); MERSCORP, Inr:. u. Romaine, 861 N.E. 2d 81 (N.Y. 2006) Accordingly, a second set



be enforced only by, or in behalrl " person who is entitled to en-
force the obligation the mortgage secures."2e Thus, the only party
that may enforce the rights associated with the morbgage, with
stanfing to take action on a mortgage in a court, must be legally
able to act on the mortgage.so Accordingly, standing is critical for
a successfuf foreclosure, because if the party bringing the fore-
closure does not have standing to enforce the rights attached to the
mortgage and the note, that party may not be able to take the
property with clear title that can be passed on to another buyer.31
Thus, if prior transfers of the mortgage were unsuccessful or im-
proper, subsequent transfers of the property, such as a foreclosure
or even an ordinary sale, could be affected. Further, failure to fore-
close properly-whether because the foreclosing party did not actu-
ally hold the mortgage and the note, or because robo-signing af-
fected the homeowner's due process rights-means that the prior
homeowner may be able to assert claims against a subsequent
owner of the property.s2 In this way, documentation irregularities
can #fect title to a property at a number of stages, as furbher de-
scribed below.

of problems relates to Lhe chain ol title on mortgages and the ability of the foreclosing partl-
to prove that it has legal standing to foreclose While these problems are not limited to the
securitization market, they are especially acute for securitized loans because there are more
complex chain of title issues involved

2eRestatement (Third) of Prop (1\{oitgages) 15.4(c) (1997). Only the proven moltgagee may
maintain a foreclosure action The requirement that a foreclosure action be brought only by the
actual mortgagee is at the heart of the issues with lbreclosure irregularities If the homeowner
or the court challenges the claim of the party bringing a foreclosure action that it is the moft-
gagee (and lvas when the foreclosure rvas filed). then evidentiary issues arise as to whether the
paity bringrng the foreclosure can in fact prove that it is the mortgagee The issues involved
are highll' complex areas of law, but despite the complcxity of these issues, thev should not be
djsmissed as mere technicalities Rather, they are legal requirements that must be observed
both as part of'due process and as part ol the contractual bargain made between borrowers and
Icndcrs

30That party must either own the mortgage and the note or be legally empowered to act on
the owner's behalf Senicers acting on behalf of a trusl or an originator do not own the mort-
gage, but by contract are granted the ability to act on behalf of the trust or the originator See
Federal Trade Commission, Facts for Consumers (on]ine at www ftc govfucp/edu/pubs/consumer/
homes/rea10.shtm) (accessed Nov. 12, 20101 ("In today's market, loans and the rights to sen'ice
them often are bought and sold. In many cases. the company that you send 1'our payment to
is not the company that owns your 1oan "). See aLso October 2010 SIGTARP Report, supra note
5, at 160 (describing clients of'sewicers).

11 Laws governing the remedies available to a lender foreclosing on a property vary consider-
abl1' States also differ markedly in how long it takes the lender to foreclose depending on the
available procedures In general, claimants can seek to recover loan amounts by lbreclosing on
the property sccuring thc debt Ifthe loan is "non-recourse," the lender only may foreclose upon
the property, but lf the Ioan is "recourse," the lender may foreclose upon the propeity and other
borrower assets Most states are recourse states A loan in a recourse state allorvs a mortgagee
to forcclose upon propefty securing a promissory note and, ifthat property is insufficient to dis-
charge the debt. move against the bonower's other assets In non-recourse states, recovery of
the loan amount is limited to the loan collateral Put another way, the lender cannot go after
the borrouer's other assets in a non-recouLse state jf the property is insuffrcient to discharge
the debt It is worth noting that even in recourse states, given the current economic climate.
the mortgagees' recourse to the borrower's personal assets may be somev'hat illusoru since they
may be minimal relative to the costs and delay in pursuing and collecting on a deficiency judg-
ments. See Andra C Ghent and Marianna Kudlyak, Recourse and ResidentiaL Mortgage DefauLt:
Theory o.nd Etidence from U.S Srares, Federal Reserue Bank of Richmond Working Paper, No
09 10, at 1 2 (July 7. 2009) (online at ws'w.{hfa gov/rvebfiles/150Sl/u'ebsite ghent pdfl

:2Christopher Lewis Peterson, associate dean for academic affairs and professor oflarv, SJ
Quinney College o1 Law, University ofUtah, conversations u'ith Panel stall (Nov, 8, 2010)



1. Potential Flaws in the *.ll"rurr* and Transfer of Mort-
gages and Violations of Pooling and Servicing Agree-
ments

a. Mortgage Recordation, Perfecting Title, and Trans-
ferring Title

i. Title
The U.S. real property market depends on a seller's ability to

convey "clear title": an assurance that the purchaser owns the
property free of encumbralces or competing claims.33 Laws gov-
erning the transfer of real property in the United States were de-
signed to create a public, transparent recordation system that sup-
plies reliable information on ownership interests in property. Each
of the 50 states has laws governing title to land within its legal
boundaries. Every county in the country maintains records of who
owns land there, of transfers of ownership, and of related mort-
gages or deeds of trust. While each state's laws have unique fea-
tures, their basic requirements are the same, consistent with the
notion that the purpose of the recording system is to establish cer-
tainty regarding property ownership. In order to protect ownership
interests, fuIly executed, original (commonly referred to as "wet
ink") documents must be recorded in a grantor/grantee index at a
county recording office.Sa In the case of a purchaser or transferee,
a properly recorded deed describing both the property and the par-
ties to the transfer establishes property ownership.

ii. Transfer
In a purchase of a home using a mortgage loan, required docu-

ments include (a) a promissory note establishing the mortgagor's
personal liability, (b) a mortgage evidencing the security interest in
the underlying collateral, and (c) if the mortgage is transferred,
proper assignments of the mortgage and the note.35 There are a

ir3Black's Law Dictionarlr, at 7522 t2004)
31 See Cincinnati Law Review Paper on Foreclosure, szpra note 28
?s There are two documents that need to be transferred as part of the securitization process-

u promissoru note and t.he securt.f insLrument rthe mortgrge or deed ol trusL' The prumissory
note embodies the debt obligation, while the security instrument provides that ifthe debt is not
repaid, the creditor may sell the designated collateral (the house) Both the note and the mort-
gage need to be properly translerred Without the note, a mortgage is unenfbrceable, while with-
out the mortgage, a note is simply an unsecured debt obligation, no different from credit card
debt See FBR Foreclosure NIania Conference Cair|, supra note 3 The rules for these transfers
are generally governed by the Uniform Commercial Code (UCC), although one author states that
the application of the LICC to the transfer of the note is not certain. See Dale A Whitman, Ilou
Negotiability Has Fotiled Up tlrc Secondary Mortgoge Market, ond What to Do About It,
Pepperdine Law Review, Vol 37, at 758-759 (2010).

States adopt articles of and revisions to the UCC individually, and so there can be variation
among states in the application of the UCC This report does not attempt to idcntify all of the
possible iterations Rather, it describes general and common applications of the UCC to such
transactions

There are two methods by which a promissory note may be transferred First, it may be trans-
I'erred bl. "negotiation," the signing over of individual promissory notes through indorsement, in
the same way that a check can be transferred via indorsement See UCC SS3-201, 3-203 The
pooling and serlicing agreements (PSAs) fbr securitized loans generally contemplate transfer
through negotiation Tylpical language in PSAs requires the delivery to the securitization trust
of the notes and the mortgages, indorsed in blank. Alternatively, a promissory note may be
tlansferred by a sale contract, also governed by rvhether a state has adopted particular revisions
Lo the UOC.In man-v states, in order fbr a transler to take place under the relevant poltion
of the UCC. there are only three requirements: the buyer of the promissorv note must give
value, there must be an authenticated document ofsale that descrlbes the promissory note, and
the seller must have rights in the promissory note being sold LICC A 9-203(al(b)
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number of ways for a mortgage originator to proceed upon entering
into a Ioan secured by real property. They may keep the loan on
their own books; these are so-called "whole loans." However, if the
Ioan is sold in a secondary market-either as a whole loan or in
a securitization process-the loan must be properly transferred to
the purchaser. To be transfenred properly, both the loan and ac-
companying documentation must be transferred to the purchaser,
and the transfer must be recorded.

The frrst two requirements should be easily met in most securitizations; the transfer of the
morlgage Ioans at each stage of the securitization involves the buyer giwing the seller value and
a document ol sale ia mortgage purchase and sale agreement or a PSA) that should include a
schedule identifyrng the promissory notes involved The third requirement, however, that the
seller must have rights in the promissory note being so1d, is more complicateil, as it requires
an unbroken chain of title back to the loan's originator. While the loan sale documents plus their
schedules are eviilence of such a chain of title, they cannot establish that the loan rvas not pre-
viously sold to another partl,.

Further, this discussion onl1, addresses the validity ol translers between sellers and buyers
of mortgage loans It does noi address the enforceability of those loans against homeowners,
rvhich requires physical possession of the original note Thus, for both securitized and non-
securitized loans, it is necessary for a party to show that it is entitled to enlbrce the promissorl'
note (and therefore generally that it is a holder of the physical original note) in order to com-
plete a foreclosure successfully

Perhaps more criticalll,, partres are free to contract around the UCC. UCC $1-302. This raises
the question of whether PSAs for MBS provide lbr a variance from the UCC by agreement of
the parties. The PSA is the document that provides for the transfer of the mortgage and notes
llom the securitization sponsor to the depositor and thence to the trust. The PSA is also the
document that creates the trust, The transfer from the originator to the sponsor is typically gov-
erned by a separate docunrent, although sections of it may be incorporated by reference in the
PSA

If a PSA is considered a variation by agreement fi'om the UCC, then there is a question of
rrhat the PSA itself requires to transfer the moftgage loans and whether those requirements
have been met In some cases, PSAs appear to require a complete chain ol indorsements on the
notes from originator up to the depositor, with a final indorsement rn blank to the trust A com-
plete chain of indorsements, rather than a single indorsement in blank with the notes trans-
lerred thereatter as bearer paper, is important for establishing the "bankruptcy remoteness" o[
the trust assets A critical part of securitization is to establish that the trust's assets are bank-
ruptcy remote, meaning that they could not be claimed by the bankruptcy estate of an upstream
transferor of the assets. Without a complete chain ol indorsements, it is difficult, if not impos-
slble, to establish that the loans u'ere in fact transferred from originator to sponsor to depositor
to trust, rather than directly from originator or sponsor to the trust If the transfer were directly
from the originator or sponsor to the trust, the loans could possibly be claimed as part of the
originator's or sponsor's bankruptcy estate. The questions about rvhat the transfers required,
therefore. involve both the question as to whether the required transfers actually happencd, as
u'ell as whether, if they happened, they were legalll' sufficient.
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iii. Mortgage Securitization Process

FIGURE 1' TRANSFER OF RELEVANT PAPERWORK IN SECURITIZATION PROCESS36

nGFBR Foreclosu'e Nlania Conference Ca1l, srzpro note 3
rr?Fot an oven'iew of REMICs, see Federal Nal.ional Mortgage Association, Bosics of EEMICs

(,Iune 16, 2009) (online at *w.fanniemae con'mbs/mbsbasics/remidindexjhtml) See olso Inter-
na1 Revenue Senice, Filna/ R<,gulaliorus Relating to Real Estate Mortgoge InrtestnterLt Conduits.
26 CFR S 1 {Aug. 17, 1995) (onlile at rmn.irs.gorlpubr'rrs-regVtd8614.txt). Only the MBS inves-
tots nre taxed on theil income Aom the truts' payments on the MBS REMICs are supposed
to be passive entities Accordingly, with ferv exceptioris, a REMIC may not receive neq, assets
after 90 days have passed since its creation, or there rvill be adverse tax consequences. Thus,
if a trauslel o[ n loan w:rs not done correctly in the first pJ.ace, proper transfer now coukl endan-
ger the REMIC status For an overvie$. of residential moltgage-backed seculities in general, sce
American Securitization Forum, ASP Ser:uriti.zatiott In.stilute: Re:sidettiol. Mortgoga Boched Secu-
ritics r2006t i.onliue at wws' aureLicansecuritjzaiion com/uploadedFiles/RMRS'l20Orrtline.pdfl.

i]8 See Section D 1 a ii, sripro

Securitizations of mortgages require multiple transfers, and, ac-
cordingly, multiple assignments. Mortgages that were securitized
were orig'inated through banks and mortgage brokers-mortgage
originators. Next they were securitized by investment banks-the
sponsors-through the use of special purpose vehicles, trusts that
qualify for Real Estate Mortgage Investment Conduit (REMIC) sta-
tus. These trusts are bankruptcy-remote, tax-exempt vehicles that
pooled the mortgages transferred to them and sold interests in the
income from those mortgages to investors in the form of shares.
The pools were collateralized by the underlying real property, be-
cause a mortgage represents a first-lien security interest on an
asset in the pool-a house.37 A governing document for
securitizations called a pooling and servicing agreement (PSA) in-
cludes various representations and warranties for the underlS.ing
mortgages. It also describes the responsibilities of the tmstee, who
is responsible for holding the recorded mortgage documents, and of
the servicer, who plays an administratiye role, collecting and dis-
bursing mortgage and related payments on behalf of the investors
in the MBS.

As described above, in order to convey good title into the trust
and provide the trust with both good title to the collateral and the
income from the mortgages, each transfer in this process required
particular steps.:rs Most PSAs are goyerned by New York law and
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create trusts governed by New York law.3e New York trust law re-
quires strict compliance with the trust documents; any transaction
by the trust that is in contravention of the trust documents is void,
meaning that the transfer cannot actually take place as a matter
of law.ao Therefore, if the transfer for the notes and mortgages did
not comply with the PSA, the transfer would be void, and the as-
sets would not have been transferred to the trust. Moreover, in
many cases the assets could not now be transferred to the trust.al
PSAs generally require that the loans transferred to the trust not
be in default, which would prevent the transfer of any non-per-
forming loans to the trust now.42 Furthermore, PSAs frequently
have timeliness requirements regarding the transfer in order to en-
sure that the trusts qualify for favored tax treatment.a3

Various commentators have begun to ask whether the poor rec-
ordkeeping and error-frlled work exhibited in foreclosure pro-
ceedings, described above, is likely to have marked earlier stages
of the process as well. If so, the effect could be that rights were not
properly transferred during the securitization process such that
title to the mortgage and the note might rest with another party
in the process other than the trust.aa

iv. MERS
In addition to the concerns with the securitization process de-

scribed above, a method adopted by the mortgage securitization in-
dustry to track transfers of mortgage serwicing rights has come
under question. A mortgage does not need to be recorded to be en-
forceable as between the mortgagor and the mortgagee or subse-
quent transferee, but unless a mortgage is recorded, it does not
provide the mortgagee or its subsequent transferee with priority
over subsequent mortgagees or lien holders.a5

During the housing boom, multiple rapid transfers of mortgages
to facilitate securitization made recordation of mortgages a more
time-consuming, and expensive process than in the past.a6 To aI-
Ieviate the burden of recording every mortgage assignment, the
mortgage securitization industry created the Mortgage Electronic
Registration Systems, Inc. (MERS), a company that serves as the
mortgagee ofrecord in the county land records and runs a database
that tracks ownership and servicing rights of mortgage loans.aT
MERS created a proxy or online registry that would serve as the
mortgagee of record, eliminating the need to prepare and record
subsequent transfers of sewicing interests when they were trans-

reFBR Foreclosure Mania Conlerence Call, supra note 3a0NY Est Powers & Trusts Law $7 2 4; FBR Foreclosure Mania Conference Call. supro note
3

ar l-BR Foreclosure Mania Conference Call, supro note 3.
a2Amended Complaint at Exhibit 5, page 13, Deutsche Banh National Trust Compant, u. Fed-

eral Deposit Insurance Corporatioru, No. 09-CV-1656 (D D.C. Sept. 8, 2010) (hereinafter "Deut-
sche Bank v Federal Deposit Insurance Corporation")

a3 See FBR Foreclosure Mania Conference Call. sapra note 3.
aa See, e g , FBR Foreclosure Mania Conference Call, suprc note 3
asResLatemenL (Third) of Prop (Nlortgages) .s 5.4 cmt B (1997)
a6Christopher Lewis Peterson, associaie dean for academic affairs and professor oflalv, SJ

Quinney College of Law, University of Utah, conversations with Panel staff (Nov 8, 2010)
ewis Peterson, Tpo
Theori-, Real Prop-

rs.ssrn.con/sol3/pa-



ferred from one MERS ^"-o"rtur" another.4s In essence, it at-
tempted to create a paperless mortgage recording process overlying
the traditional, paper-intense mortgage tracking system, in which
MERS would have standing to initiate foreclosures.4e-b.jlts would have standrng to rnrttate toreclosures.+v

MERS experienced rapid growth during the housing boom. Since
; inception in 1995. 66 million mortsases have been resistered inits inception in 1995

the ntPRS svstem a
r in 1995, 66 million mortgages have been registered in
system and 33 million MERS-reg-istered loans remain

outstanding.so During the summer of' 2OLO, one expert estimated
that MERS was involved in 60 percent of mortgage loans origi-in 60 percent of mortgage loans origi-
nated in the United States.5l

Widespread questions about the efficacy of the MERS model did
not arise during the boom, when home prices were escalating and
the incidence of foreclosures was minimal.52 But as foreclosures
began to increase, and documentation irregularities surfaced in
some cases and raised questions about a wide range of legal issues,
including the legality of foreclosure proceedings in general,53 some
Iitigants raised questions about the validity of MERS.5a There is
Iimited case law to provide direction, but some state courts have
rendered verdicts on the issue. In Florida, for example, appellate
courts have determined that MERS had standing to bring a fore-
closure proceeding.ss On the other hand, in Vermont, a court deter-
mined that MERS did not have standing.uu

In the absence of more guidance from state courts, it is diffrcult
to ascertain the impact of the use of MERS on the foreclosure proc-
ess. The uncertainty is compounded by the fact that the issue is
rooted in state law and lies in the hands of 50 states'judges and
Iegislatures. If states adopt the Florida model, then the issue is
Iikely to have a limited effect. However, if more states adopt the

t8MERS conversations with Panel staff (Nov 10,2010); John R Hodge and Laurie Williams,
Llortgage El.ectronic Registration Sys/erns, Inc.: A Suruey of Cases Discussing MERS' Authorifi,
/o Acl, Norton Bankruptcl. Law Adviser, at 2 (Aug 2010) (hereinafter "A Survey of Cases Dis-
cussing MERS'Authority to Act")

asMembers pay an annual membership fee and $6.95 for every loan registered, versus ap-
proximately $30 in fees for filing a moltgage assignment at a local county land offici.
MERSCORP, Inc , Membership l{lt (Oct. 2009) (online at w$'w mersinc org/membershiplWinZipl
NlERSeRegistryMembershipKit pdfl Cincinnati Law Review Paper on Foreclosure, suprd note
28, at 1368 1371 See aLso MERSCORP, Inc t Romaine, 861 N E 2d 81 (N Y 2006)

50MERS conversations with Panel staff(Nov 10, 2010)
5r Cincinnati Lau'Review Paper on Foreclosure, supra note 28, at 7362
52See A Suroey of Cases Discussing MERS'Authority to Act, supro note 48, at 3
5rrFor instance. in a question-and-answer session during a recent earnings call with investors,

Jamie Dimon, CEO and chairman of JPMorgan Chase, said that the firm had stopped using
NIERS "a rvhile back " JPMorgan Chase & Co , QS 2010 Eorttings CalL Transcript (Oct 13, 2010)
(onlrne at rvww.morningstar.com/earn-0/ earnings 1.8244835-jp-morgan-chase-co-q3-
2010.aspxshtml) (hereinafter "Q3 2010 Earnings Call Tranicripl"t. See also JPM on Fore-
closures, MERS, supro note 3 This, however, related only to the use of MERS to foreclose
NIERS conversations with Panel staff (Nov 10. 2010)

5a See generalll Cincinnati Law Review Paper on Foreclosure, supra note 28 Cases addressed
questions as to standing and as to whether. by separating the mortgage and the note, the mort-
gage had been rendered invalid (thus invalidating the security interest in the property) See A
Suruey of Cases Discussing MERS'Authority to Act, supra note 48, at 20-27 ("These interpre-
tive problems and inconsistencies have provoked some courts to determine the worst possible
fate for secured loan buyers-that their mortgages were not effectively transferred or even that
the mortgages have been separated lrom the note and are no longer enforceable. . . Whether
the I\'IERS construct holds water is being robustly tested in a variety of contexts Given the per-
vasiveness of MERS. if the construct is not viable, if NIERS cannot file foreclosures, and, per-
haps most importantly, cannot even record or execute an assignment of a mortgage, what
then?").

See. e.9., Mortg. Elec. Registry 51,s. u Azize. 965 So. 2d 151 (Fla. Dist. Ct App. 2007) See
al A Sun'ey of Cases Discussing MERS'Authority to Act, supra \ote 48, at 9.siMortg El.ec Registry Sys u Johnston, No 420-6-09 Rdcv (Rutland Superior Ct, Vt, Oct
28,2009) (determining that I\IERS did not have standing to initiate the foreclosure becausc the
note and mortgage had been separated)



Vermont model, then the ,""*" :* complicate the ability of var-
ious players in the securitization process to enforce foreclosure
Iiens.57 If sufficiently widespread, these complications could have a
substantial effect ori the mbrtgage market, 

-inasmuch 
as it would

destabilize or delegitimize a system that has been embedded in the
mortgage market and used by multiple participants, both govern-
ment and private. Although it is impossible to say at present what
the ultimate result of litigation on MERS will be, hoklings adverse
to MERS could have signifrcant consequences to the market.

If courts do adopt the Vermont view, it is possible that the im-
pact may be mitigated if market participants devise a viable
workaround. For example, according to a report released by Stand-
ard & Poor's, "most" market participants believe that it may be
possible to solve any MERS-related problems by taking the morb-
gage out of MERS and putting it in the mortgage owner's name
prior to initiating a foreclosure proceeding.ss According to one ex-
pert, the odds that the status of MERS will be settled quickly are
Iow.5e

b. Violations of Representations and ![arranties in the
PSA60

Residential mortgage-backed securities' PSAs typically contain or
incorporate a variety of representations and warranties. These rep-
resentations and warranties cover such topics as the organization
of the sponsor and depositor, the quality and status of the mort-
gage loans, and the validity oftheir transfers.

More particularly, PSAs, whose terms are unique to each MBS,
include representations and warranties by the originator or seller
relating to the conveyance of good title,61 documentation for the

57MERS rvas used by the most active participants in the securitization market including the
Iargest banks (for example, Bank of America, JPIVIorgan Chase, Wells Fargo, Citigroup, and
Fannie Mae and Freddie Mac), and processed 60 percent of' all MBS See MERSCORP, Inc ,

SuruTrust Becom.es Third Mctjctr Mortgage Prouid.er in Recent Months to Require MERS System
(X'Iar 18, 2010.t lonline at uiww mersiini.org/newsroom/press details.aspx?id=235) According to
NIERS, it has acted as the party fbreclosing for one in frve of the delinquent mortgages on its
system MERS conversations with Panel staff (Nov 10, 2010)

58See S&P on Foreclosure Crisis, supro note J 7
5eChristopher Lewis Peterson, associate dean for academic affairs and professor oflaw at the

S J Quinney College oflaw at the University of Utah, conversations with Panel staff (Nov 8,
201 0)

60This section attempts to provide a general description ol'put-backs Put-backs have been
an issue throughout the frnancial crisis, typically in the context of questions about underwriting
standards, See, e.g., Federal National Mortgage Association, Form. 10 K for the Fiscal Year
Ended December 31, 2009, at 9 (Feb 26, 2OL0) (online at wm'sec.gov/Archives/edgar/data/
310522/0000950123100182354v77413e10vk.htm) ("As delinquencies have increased, rve have ac-
cordingly incrcascd our reviews of delinquent loans to uncover loans that do not mcct our under-
lvriting and eligrbiiity requirements. As a result, we have increased the number of demands we
make for lenders to repurchase these loans or compensate us for losses sustained on the loans,
as rvell as requests for repurchase or compensation for loans for which the mortgage insurer'
rescinds coverage,"), Documentation irregularities may provide an additional basis for put-backs,
although the viability of these put-back claims will depend on a variety of deal-specific issues,
such as the particular representations and warranties that were incorporated into the PSA,
u'hich in turn olten are related to whether the MBSs are agency or private-label securities, Al-
though private-label MBS PSAs typically included weaker representations regarding the quality
of the loans and undermiting, they still contain representations regarding proper transfer of
the documenrs to the trust.

6lFailure to transfer the loans properly would create two sources of liability: one rvould be
in rendering the orvner of the morlgage and the note uncertain, and the other s'ould be a breach
of contract claim under the PSA. For an example of typical language in representations and
rvamanties contained in PSAs or incorporated by relerence from mortgage Joan purchase agree-
ments executed by the moftgage originator. see Deutsche Bank v Federal Deposit Insurance
Corporation. supra note 42 (." and that immediatell' prior to i,he transfer and assignment

Continued
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1oan,62 underwriting standards,63 compliance with applicable law,64
and delivery of mortgage frles,65 among other things.66 In addition,
the mortgage frles must contain specifrc loan and mortgage docu-
ments and notifrcation of material breaches of any representations
and warranties.

If any of the representations or warranties are breached, and the
breach materially and adversely affects the value of a loan, which
can be as simple as reducing its market value, the offending loan
is to be "put-back" to the sponsor, meaning that the sponsor is re-
quired to repurchase the loan for the outstanding principal balance
plus any accrued interest.GT

If successfully exercised, these put-back clauses have enormous
value for investors, because they permit the holder of a security
with (at present) little value to attempt to recoup some of the lost
value from the originator (or, if the originator is out of business,
the sponsor or a successor). Put-backs shift credit risk from MBS
investors to MBS sponsors (typically, as noted above, investment
banks): the sponsor now has the defective loan on its balance sheet,
and the trust has cash for the full unpaid principal balance of the
loan plus accrued interest on its balance sheet.68 This means that

of the Mortgage Loans to the Trustee, the Depositor was the sole owner and had good title to
each Mortgage Loan, and had full right to transfer and sell each Mortgage Loan to the Trustee
free and clear ")

62See Deutsche Bank v Federal Deposit Insurance Corporation, supra note 42 ("Each Mort-
gage Note, each Mortgage, each Assigament and any other document required to be delivered
by or on behalf of the Seller under this Agreement or the Pooling and Servicing ABreement to
the Purchaser or any assignee, transferee or designee of the Purchaser for each Mortgage Loan
has been or rvill be . delivered to the Purchaser or any such assignee, transferee or designee
With respect to each Mortgage Loan, the Seller is in possession of a complete Mortgage File
in compliance with the Pooling and Servicing Agreement The Mortgage Note and the re-
lated nlortgage are genuine, and each is the legal, valid and binding obligation of the NIofigagor
enforceable against the Mortgagor by the mortgagee or its representative in accordance with its
tcrms, except onll' as such enforcement may be limited by bankruptcy, insolvency . ") These
representations and warrantles generally state that bhe documents submitted for loan under-
rvriting were not falsified and contain no untrue statement of material fact or omit to state a
material fact required to be stated therein and are not misleading and that no error, omission,
misrepresentation, negligence, or fraud occurred in the loan's origination or insurance

63See Deutsche Bank v Federal Deposit Insurance Corporation, supra note 42 ("Each Mort-
gage Loan was undemritten in accordance with the Seller's undemriting guidelines as de-
scribed in the Prospectus Supplement as applicable to its credit grade in all material respects ")
)Iany concerns over underwriting standards have surfaced in the wake of the housing boom,
such as lack of adequate documentation, lack of income verification, misrepresentation of income
and job status, and haphazard appraisals Even before the more recent emergence of the issue
of document irregularities, institutions were pursuing put-back actions to address concerns over
undenvriting quality See Federal National Morigage Association. Form 10-Q for tlte Quarterll
Period Ended Jutte 30, 2010. aL 95 (Aug. 5, 2010) (online at www.sec,gov/Archives/edgar/data/
310522/0000950123100734271w79360e1Ovq htm) ("Our mortgage seller/seroicers are obligated to
repurchase loans or foreclosed propefiies, or reimburse us for losses if the foreclosed property
has been sold, il it is determined that the mortgage loan did not meet our underwriting or eligi-
bi lity requirements or if mortgage insurers rescind coverage ")

6aSee Deutsche Bank v Federal Deposit Insurance Corporation, supro note 42 ("Each Mort-
gage Loan at origination complied in all material respects *ith applicable local, state and 1ed-
eral laws, including, without limitation, predatory and abusive lending, usury, equal credit op-
portunity- real estate settlement procedures, truth-in-J.ending and disclosure larvs, and con-
summation of the transactions contemplated hereby, including without limitation the receipt of'
interest does not involve the violation of any such laws.").

6sSee Deutsche Bank v Federal Deposit Insurance Corporation, supra nole 42
66For exampies of representations and warranties, see New Century Home Equity Loan Trust,

Form 8 K for the Period Ending February 16, 2005, at Ex 99 2 (NIar 11, 2005) (online at
rvu'rv secinfo com/dqTm6 zEy a htm#hm88)

57 See, e-g , Citigroup, Inc, Fornt 10 K for the Fiscal Year Ended December 31, 2009, al l3l
(Feb 26, 2010) (online at wmy sec gov/Archives/edgar/datar831001/000120677410000406/
citi 10k.htm) (hereinafter "Citigroup Form 10-K"). Horvever, since every deal is different, there
are a number of ditlerent methods lor extinguishing a repurchase claim that may not necessarily
require the actual repurchasing of the loan Industry experts conversations with Panel staff
(Nov 9,2010)

68See Citigroup Form 10 K, supra note 67, at 131



the sponso may have to ,r.r"i.'" its risk-based capital and will
bear the risk of future losses on the loan, while the trust receives
100 cents on the dollar for the loan.6e Not surprisingly, put-back
actions are very fact-specific and can be hotly contested.To

Servicers do not often pursue representation and warranties vio-
lations. A 2010 study by Amherst Mortgage Securities showed that
while private mortgage insurers were rescinding coverage on a sub-
stantial percentage of the loans they insured because of violations
of very similar representation and warranties, there was very little
put-back activity by servicers, even though one would. expect rel-
atively similar rates.71 One explanation for the apparent lack of
servicer put-back activity may be the possibility of servicer conflicts
of interest. Servicers are often affiliated with securitization spon-
sors and therefore have disincentives to pursue representation and
warzalty violations. Trustees have disincentives to remove
serwicers because they act as backup servicers and bear the costs
of servicing if the servicer is terminated from the deal. Finally, in-
vestors are poorly situated to monitor servicers. Whereas a
securitization trustee could gain access to individual loan fiIes-but
typically do not 72-investors cannot review loan frles without sub-
stantial collective costs.?3 On the other hand, investor lawsuits
have the potential to be lucrative for lawyers, so it is possible that
some investor groups may take action despite their limited access
to informatiott.Ta

2. Possible Legal Consequences of the Docrrment Imegular-
ities to Various Parties

In addition to fraud claims, discussed further below, and claims
arising from whether the.Ioans in the pool met the underwriting
standards required (which is primarily relevant to investors'rights
of put-back and bank liability), the other primary concern arising
out of document irregularities is the potential failure to convey

6eWeJIs Fargo & Company, Together We'lI Go Far: Wells Fargo & Companl- Annual Report
2008, at 127 (2009) (online at rvww.wellsfargo.com/downloads/pdf/invest relations/
u'f2008annualreport.pdfl ("In certain loan sales or securitizations, rve provide recouise to the
buyer whereby *-e are required to repurchase loans at par value plus accrued interest on the
occurrence of certain credit-related events within a certain period of time ")

,U(-ompass Pornt Hesearch & 'IYading, LL(j, Mortgdge& 'IYading, LL(j, Mortgdge Repurchases Part ll: PrLUate Label
uantifyirq the Rishs (Aug. 17, 2010) (online at api.ning.com/fr1es/
v338Ur5ZYBh3S08zo+phv TT9SFiOTOpPGTkIHe3hS

Lline at api.ning.com/frles/
TT9SFiOTOpPGTkIHe3hS

3643 1 1 l3Mortgage-t'rnance

TrAmherst Mortgage Insight, JDMI in Non-Agerucy Securitizatiorts, at 4 (Jul:, 16, 2010) ('PMI
companies have become more assertive in rescinding insurance In fact. since earlv 2009.
oDtron AHI1 recovenes have averaqed 40%.,lUt-A recoyerles averaged 45-q.. Drlme recovenes
averaged 58%, and subprime recoveries 677 ")averaged 58%, and subprime recoveries 677 ")

T2Securitization trustees do not examine and monitor loan files for rcpresentation and war-
ranty wiolations and generally exercise very little oversight of seruicers Securitization trusl,eesranty wiolations and generally exercise very little oversight of seruicers Securitization trusl,ees
are not general frduciaries; so long as there has not been an event of default for theare not general frduciaries; so long as
securitization trust, the trustee has narrorvly defrned contractual duties, and no others
Securitization trustees are also paid thr too little to lund active monitoring; trustees generalll,
receive 1 basis point or less on the outstanding principal balance in the trust. In addition,
securitization trustees often receive substantial amounts of business from particular sponsors,
u'hich may provide a disincentive for them to pursue representation and w'arranty violations vig-
orously against those parties See Njxon Peabody LLP, Caught in the Cross-fire: Securitization
Trustees and Lftigation During tlrc Subprime Crlsls (.Ian 29, 2010) (online at
t'ww.nixonpeabody.com/publications detail3.asp?ID=3131) (iliscussing the perceived role of the
trustee in mortgage securities litigation).

73 See Section D 2, infra
7a See Section D 2, infia.



20

clear title to the property and ownership of the mortgage and the
note.

There are two separate but interrelated forms of conveyance that
may be implicated by documentation irregularities: conveyance of
the mortgage and the note, and conveyance of the property secur-
ing the mortgage. The foreclosure documentation irregularities af-
fect conveyance of the property: if the foreclosure was not done cor-
rectly, the bank or a subsequent buyer may not have clear title to
the property. But these foreclosure irregularities may also be fur-
ther compromised by a failure to convey the mortgage and the note
properly earlier in the process. If, during the securitization process,
required documentation was incomplete or improper, then owner-
ship of the mortgage may not have been conveyed to the trust. This
could have implications for the PSA-inasmuch as it would violate
any requirement that the trust own the mortgages and the notes-
as well as call into question the holdings of the trust and the collat-
eral underlying the pools under common law, the UCC, and trust
law.75 The trust in this situation may be unable to enforce the lien
through foreclosure because only the owner of the mortgage and
the note has the right to foreclose. If the owner of the mortgage is
in dispute, no one may be able to foreclose until ownership is clear-
Iy established.

If it is unclear who owns the mortgage, clear title to the property
itself cannot be conveyed. If, for example, the trust were to enforce
the lien and foreclose on the property, a buyer could not be sure
that the purchase of the foreclosed house was proper if the trust
did not have the right to foreclose on the house in the frrst place.
Similarly, if the house is sold, but it is unclear who owns the mort-
gage and the note and, thus, the debt is not properly discharged
and the lien released, a subsequent buyer may frnd that there are
other claimants to the property. In this way, the consequences of
foreclosure documentation irregularities converge with the con-
sequences of securitization documentation irregularities: in either
situation, a subsequent buyer or lender may have unclear rights in
the property.

These irregularities may have signifrcant bearing on many of the
participants in the mortgage securitization process:

. Parties to Whom a Mortgage and Note Is Transferred-
If a lien was not "perfected"-frled according to appropriate
procedures-participants in the transfer process may no longer
have a frrst-lien interest in the property and may be unable to
enforce that against third-parties (and, where the property has
Iittle value, particularly in non-recourse jurisdictions, may not
be able to recover any money). Similarly, if the notes and mort-
gages were not properly transferred, then the party that can
enforce the rights attached to the note and the mortgage-
right to receive payment and right to foreclose, among others-
may not be readily identifrable. If a trust does not have proper

TsMost PSAs are governed by New York trust law'and contain provisions that override UCC
Article 9 provisions on secured transactions This report does not attempt to describe every pos-
sible lega1 defect that may arise out oI the inegularities, particularly given the rapidly devel-
oping nature of the problem, but addresses arguments common to the current discussions In
addition, the Panel takes no position on whether anv of these arguments are valid or like1y to
succeed
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ownership to the notes and the mortgage, it is unclear what
assets are actually in the trust, if arty.76

o Sponsors, Servicers, and Trustees-Failure to follow rep-
resentations and warranties found in PSAs can lead to the re-
moval of servicers or trustees and trigger indemnifrcation
rights between the parties.TT Failure to record mortgages can
result in the trust losing its frrst-Iien priority on the property.
Failure to transfer mortgages and notes properly to the trust
can affect the holdings of the trust. If transfers were not done
correctly in the first place and cannot be corrected, there is a
profound implication for mortgage securitizations: it would
mean that the improperly transferred Ioans are not trust as-
sets and MBS are in fact not backed by some or all of the
mortgages that are supposed to be backing them. This would
mean that the trusts would have litigation claims against the
securitization sponsors for refunds of the value given by the
trusts to the sponsors (or depositors) as part of the
securitization transaction.Ts If successful, in the most extreme
scenario this would mean that MBS trusts (and thus MBS in-
vestors) could receive complete recoveries on all improperly
transferred mortgages, thereby shifting the losses to the
securitization sponsors.Te Successful put-backs to these entities
would require them to hold those loans on their books. Even
if the mortgage loans are still valid, enforceable obligations,
the sponsors would (if regulated for capital adequacy) be re-
quired to hold capital against the mortgage 1oans, and might
have to raise capital. If these banks were unable to raise cap-

76The competing cJaims about MERS can also thctor into these issues Ii MERS is held not
to be a valid recording system, then mortgages recorded in the name of MERS may not have
first priodty Similarly. if MERS does not have standing to foreclose, it could cast into question
Ioreclosures done b1- NIERS

;7It should be noted that rvhile no claims have been made yet based on an alleged breach
of representations and warranties related to the transfer of title, claims have been made based
on allegations of poor underwriiing and loan pool quality See Buckingham Research Group,
Conference Takeowctls etn Mortgage Repurchase Risk, at 2 (Nov 4, 2010) (hereinafter "Bucking-
ham Research Group Conference Takeaways") Horvever, there is a possibility that there will
be put-back demands lbr breaches of representations and warranties relating to mortgage trans-
fers.

78 Because the REMIC status and avoidance of double tuation (trust level and investor level)
is so critical to the economics of securitization deals, the PSAs that govern the securitization
trusts are replete with instructions to seruicers and trustees to protect the REMIC status, in-
cluding provisions requiring that the transfers of the mortgage loans occur lvithin a limited time
after the trust's creation See, e.g , Agreement Amotry Dettsche Alt-A Securities, Inc, Depositor,
WeLls Fargo Banh, NationaL Association, Master Serticer and Securities Aclmittistrator, and.
HSBC Banh USA, National Association, Trustee, Pooling and Seruicing Agreemerut (Sept 1,
2006) (online at uvw secinfb com/d13f2I vIBT d htm#lstPage)

TeIfa sigaificant number ofloan transfers failed to comply with governing PSAs, it would
mean that sizeable losses on mortgages would rest on a handful of large banks. rather than
being spread among MBS investors Sometimes the securitization sponsor is indemnitied by the
originator for any losses the sponsor incurs as a result of the breach of representations and war-
ranties See Id at section 10.03 This indemnification is only valuable, however, to the extent
l,hat Lhe origrnator has sufficient assets to cover the indemnifrcation Many originators are thin-
ly capitalized and others have ceased operating or frled for bankruptcy Therefore, in many
cases, any put-back liability is likely to rest on the securitization sponsors Although these put-
back rights sometimes entitle the trust only to the value of the loan less any- pavments already
received, plus interest, the value the trust would receive is still greater than the current value
of many of these loans As a number of originators and sponsors were acquired bv orher major
llnancial institutions during 2008-2009, put-back liability has become even more focused on a
relatively small number of systemically impoftant financial institutions Financial Crisis Inquiry
Commission, Preliminarv- Stoff Report: Securitization and the Mortgage Crisls, at 13 (Apr 7,
2010) (online at ww.fcic.gov./reports/pdls/2010-0407-Preliminarl, Staff Report -
Securitization and the Mortgage Crisis.pdf (table shov'ing that five ofthe top 25 sponsors in

2007 have sinci been acquired). Overall, recovery is likely to be determined on a deal-by-deal
basis
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ital, it might, again, subject them to risks of insolvency and
threaten the system.

o Borrowers/homeowners-Borrowers may have several avail-
able causes of action. They may seek to reclaim foreclosed
properties that have been resold. They may also refuse to pay
the trustee or seryicer on the grounds that these parties do not
own or legitimately act on behalf of the owner of the mortgage
or the note.So In addition, they may defend themselves against
foreclosure proceedings on the claim that robo-signing irreg-
ularities deprived them of due process.

. Later Purchasers-Potential home-buyers may be concerned
that they are unable to determine defrnitively whether the
home they wish to purchase was actually conveyed with clear
title, and may be unwilling to rely on title insurance to protect
them.81 Financial institutions that may have been interested
in buying mortgages or mortgage securities may worry that the
current holder of the mortgage did not actually receive the loan
through a proper transfer.

. Investors-Originators of mortgages destined for mortgage se-
curities execute mortgage loan purchase agreements, incor-
porated into PSAs, that, as mentioned earlier, make represen-
tations and warranties the breach of which can result in put-
back rights requiring that the mortgage originator repurchase
defective mortgages. MBS investors may assert claims regard-
ing issues that arose during the origination and securitization
process. For instance, they may assert that violations of under-
writing standards or faulty appraisals were misrepresentations
and material omissions that violate representations and war-
ranties and may, in some cases where the necessary elements
are established, raise fraud claims.82 They may also raise
issues about the validity of the REMIC, the bankruptcy-re-
mote, tax-exempt conduit that is central to the mortgage
securitization process. A potential investor claim is that mort-
gage origination violations and title defects prevented a "true
sale" of the mortgages, consistent with Internal Revenue Serv-
ice (IRS) regulations and as required by the New York State
trust law, invalidating the REMIC. Some commentators believe
that inquiries by investors could uncover untimely attempts to
cure the problem by substituting complying property more
than 90 days after formation of the REMIC, a prohibited trans-
action that could cause loss of REMIC status, resulting in the
loss of pass-through taxation status and taxation of income to
the trust and to the investor.s3 Loss of REMIC status would

E0As noted above, the servicer does not own the mortgage and the note, but has a contractual
ability to enforce the legal rights associated with the moitgage and the note,

8r The concept of "bona-fide purchaser for value," which exists in both common and statutory
lar,. may protect the later buyer If the later buyer records an interest in the property and had
no notice of the competing claim, that interest in the property will be protected Industry
sources conversations with Panel staff (Nov 9, 2010)

E2 See Section E l, infra
83The majority ol PSAs were created under the laws ofNew York state Under New York

larv, there are four requirements for creating a trust: (1) a designated beneficiary; (2) a des-
ignated trustee; (3) property sufficiently identified: and (4) and the delivery of the property to
the trustee. Joshua Rosner of Graham Fisher, an investment research firm, has noted that there
may not have ahvays been proper delivery of the property to the trustee. "In New York it is
not enough to have an intention to deliver the property to the trust, the property must actuallv
be delivered So, lvhat defines acceptable delivery? The answer appears to lie with the'governing



provide substantial *r""ru.""r widespread put-backs. More-
over, this type of litigation could be extremely lucrative for the
Iawyers representing the investors. It may be expected that,
for this type of action, the investors' counsel would have strong
incentives to litigate forcefully.

. Title Insurance Companies-In the United States, pur-
chasers of real property (i.e., land and./or buildings) typically
purchase title insurance, which provides a payment to the pur-
chaser if a defect in the title or undisclosed lien is discovered
after the sale of the property is complete. Given the potential
legal issues discussed in this section, title insurance companies
could face an increase in claims in the near future. The threat
of such issues may also lead insurers to require additional doc-
umentation before issuing a policy, increasing the costs associ-
ated with buying properby.sa

. Junior Lien Holders-Second and third liens are not as com-
monly securitized as frrst liens; therefore, their holders may
not face the same direct risk as frrst lien holders. Junior lien
holders may, however, face an indirect risk if the rights of the
frrst lien holder cannot be properly established. If the property
securing the iien is sold, all senior liens must be paid frrst. If
the senior liens cannot be paid off because it is impossible to
determine who holds those liens, the junior lien holder may not
be able to claim any of the proceeds of the sale until the iden-
tity of the senior lien holder is settled. On the other hand, doc-
ument irregularities may offer a windfall for some junior liens.
If the frrst morbgage has not been perfected, the frrst lien hold-
er loses its priority over any other, perfected liens. Therefore,
if a second lien was properly recorded, it could take priority
over a frrst lien that was not properly recorded. The majority
of second liens, however, were completed using the same sys-
tem as first liens and therefore face the same potential issues.
Moreover, many mortgages that were created during the hous-
ing boom were created with an 80 percentl2O percent "piggy-
back" structure in which a frrst and second lien were created
simultaneously and using the same system. If neither lien was
perfected, there may be a question as to which would take pri-
ority over the other.8s

. Local Actions-Despite the state attorneys' general national
approach to investigating document irregularities, there may

instment,' the Pooling md Seruicing Agreement (PSA). Thus, in order to have proper delivery
the parties to the PSA'must do that which the PSA demaads to achieve delivery." Joshua
Rosner, note to Panel staff (Nov. 8, 2010). To the extent that a PSA requires tJrat property be
conveyed to the trust within a certain timefiame, such conveyance would be void- N.Y. Estates,
Powers, and TYusts Law $ 7-2.4 (McKinney's 2006).

saAlthough title insuers appear to be poised for potential risk, one obseryer has noted that
title insurance lobbyists and trade groups have instead played down the possible effects of these
legal issues. Christopher Lewis Peterson, professor of law, S J. Quimey School of Law, Univer-
sity of Utah, conversations with Panel stalf (Nov. 8, 2010). Title insurers state that they do not
presently believe that these legal issues will have much effect. Industry souces conversations
with PmeI staff (Nov. 10, 2010). Professor Peterson suggested that the insurers may earn sufFr-
cient remueration from various fees to offset my potential risk. On the other hand, title insur-
ers could stmd to su-ffer significmt losses if some of the matters presently discussed in the mm-
ket, such as widespread invaliilation of MERS, come to pass. It is too soon to say if such events
are likely, but title insurers would be one of the primary parties damaged by such m action.

8sChristopher Lewis Peterson, professor of law, S.J. Quimey School of Law, University of
Utah, conversations with PmeI stalf (Nov. 8, 2010). If the mortgages were created at different
times, the mortgage created first wou-Id take precedence.
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be separate state initiatives. Under traditional mortgage re-
cording practices, each time a mortgage is transferred from a
seller to a buyer, the transfer must be recorded and a fee paid
to the local government. Although each fee is not large-typi-
cally around $30-the fees for the rapid transfers inherent in
the mortgage securitization process could easily add up to hun-
dreds of dollars per securitization. The MERS system was in-
tended in part to bypass these fees.86 Local jurisdictions, de-
prived of mortgage recording tax revenue, may frle lawsuits
against originators, servicers, and MERS.

The primary private litigation in this area is likely to come from
investors in MBS. These investors are often institutional investors,
a group that has the resources and expertise to pursue such
claims.87 A major obstacle to investor lawsuits seeking put-backs
has been a provision in PSAs that Iimits private investor action in
the case of breaches of representations and warranties to certifrcate
holders with some minimum percentage of voting rights, often 25
percent.ss Investors also suffer from a collective-action problem in
trying to achieve these thresholds, not least because they do not
know who the other investors are in a particular deal, and many
investors are reluctant to share informalion about their holdings.
Furthermore, the interests of junior and senior tranche holders
may not be aligned.se

When investors do achieve the collective-action threshold, it is
only the frrst step in a complicated process. For example, if the
trustee declines to declare the servicer in default, then investors
can either bring suit against the trustee to force it to remove the
servicer, attempt to remove the trustee (which often requires a 51
percent voting threshold), or remove the servicer directly (with a
two-thirds voting threshold). It bears emphasis that the collective-
action thresholds required vary from deal to deal. Two recent in-
vestor lawsuits started with a view to enforce put-back provisions
resulted in dismissals based on the plaintiffs' failure to adhere to
25-percent threshold requirements.eo The practical effect of such
decisions is that the hurdle of meeting this relatively high thresh-
old of certifrcate holders can limit investors' ability to examine the
documents that would support their claims.

Recently, however, investors are beginning to take collective ac-
tion, suggesting that the 25-percent threshold may not be an enor-
mous burden for organized investors. A registry created by RMBS
Clearing House is providing a confidential data bank whose pur-
pose is to identify and organize certifrcate holders into groups that
can meet threshold requirements.el Using the registry data, a law-

86Cincinnati Lau, Review Paper on Foreclosure, supra note 28, at 1386-1371
ETInstitutioral holders of RMBS include pension tunds, hedge funds and other asset man-

agers, mutual funds, life insurance companies, and foreign investors Data provided by Inside
Mortgage Finance (Nov. 12,2010).

EESee Buckingham Research Group Conference Takeaway's, suprd Lote 77, al 2.
ssAIso, to the extent that these MBSs have been turned into colLateralized debt obligations

(CDOs), the collateral manager overseeing the CDOs may need to weigh actions that pose con-
flicts among the tranche holders because of obligations to act in the best interests of all the
securities classes Panel staffconversations with industry sources (Nor, 8. 2010)

soGreenwich Fin. Seru. t. Countrl,wicle Fin. Corp., N;. 6504?4/08 (N.Y. Supp. Oct. 7, 2010);
Footbrid.ge Ltd Trust and OHP Opportunity Ltd. Trust v. Countrywlde Honte Loans, Irc., No.
09 CIV 4050 (S D N Y Sep 28, 2010)

sr Based on conversations betrveen Panel staff and the company, RI\IBS Clearing House claims
to represent more than 72 percent of the certificate holders of 2,300 mortgage-backed securiries,
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suit has been initiated against JPMorgan Chase and the Federal
Deposit Insurance Corporation (FDIC),e2 both of which have as-
sumed liabilities of failed bank Washington Mutual, seeking to en-
force put-backs and document disclosure. Recently, an investor
group composed of eight institutional investors, including the Fed-
eral Reserve Bank of New York (FRBNY), representing more than
25 percent of the voting rights in certain Countrywide MBSs,ss
made a request of securitization trustee Bank of New York to ini-
tiate an investigation of the offerings originated by Countrywide
prior to its acquisition by Bank of America. After Bank of New
York refused to act,sa the group petitioned Bank of America di-
rectly in an effort to review the loan frles in the pool.es Some be-
lieve that the diffrculty faced by investors in gaining access to the
loan frles that support their claims of contractual breaches and the
cost of auditing them will make widespread litigation economically
unrealistic.eo Even as put-back demands from investors are appear-
ing, unless the investors can review loan documents, they lack the
information to know what level of put-backs should be occurring.
Moreover, at least one bank CEO has stated that his bank will
challenge any determination that underwriting standards were not
met on a loan-by-loan basis, creating further hurdles.eT At present,
it is unclear what litigation risk these proceedings are likely to
pose for the banks.es There is good reason to assume, however, that
the litigation will attract sophisticated parties interested in the
deep pockets ofthe sponsors.

Given the complexity of the legal issues, the numerous parties
involved, and the relationships between many of them, it is likely

more than 50 percent of holders o1 900 mortgage-backed securities, and more than 66 percent
of the holders of 450 mortgage-backed securities representing, in the aggregate, a face amount
of $500 billion, or approximately one-third of the private label mortgage-backed securities mar-
kel One industry participant likened them to a dating site fbr investors RNIBS Clearing House
corrversations with Panel staff (Oct 24,2070)

e2See Deutsche Bank v Federal Deposit Insurance Corporation. supra note 42
esGibbs & Bruns represents eight instltutional investors who collectively hold more than 25

percent of the voting ri.ghts in more than $47 billion in Countrfrvide mortgage-backed securities
issued in 115 oflerings in 2006 and 2007 On Oct 20, 2010, FRBNY became a sigaatory to the
Ietter

saUnder the PSA, the trustee is entitled to a satisfactory indemnity prior to allorving such
a process to continue The trustee for the securities, Bank of New York, did not find the indem-
nity offered accepl,able and refused to allow the parties to proceed The various trustees for
these securities may therefore form an additional barrier between investors and review of the
loan frles- For example, Fannie Mae explains in a prospectus for mortgage-backed securities
(REIIIC certifrcates) that, "We are not required, in our capacity as trustee, to risk our funds
or incur any liability if rve do not believe those funds are recoverable or if we ilo not believe
adequate indemnity exists against a particular risk " See Federal National Mortgage Associa-
tion MIC Prospectus, at 44 (Ma], 1, 2010) (online at www.elanniemae.com./syn-
dica /remicpros/SF FM May 1 201|.pdfl.e5 & Bruns LLPon behalT ol BlackRock Financial Management, Inc. et al.
to Countrlvide Home Loans Seruicing LP, The Bank o1 New York, and r'ounsel, Re; Holders'
Notice tct Trustee attd Moster Ser,-icer (Oct 18. 2010) (hereinafter "Letter from Gibbs & Bruns
LLP to Countrpl'ide") The gloup including FRBNY alleges g'enerally that the loans in the pools
did not meet the quality required by the PSA and have not been prudently seryiced

s6Jamie Dimon, CEO of JPMorgan Chase, t quarterly earnings call
that litigation costs in fbreclosure cases will a cost of doing business
and that, in anticipation of such suits JPMo reseroes by $1.3 billion.
Transcript provided by SNL FinanciaL (Nov on Foreclosures, MERS,
supra note 3

e7 Chuck Noski, chief financial olTicer fbr Bank of America, stated during an earnings call tbr
the third quarter of 2010: "This really gets down to a loan-by-loan detemination and rve have,
u'e believe. the resources to deploy against that kind ofa revieu"'Bank ofAmerica Corporation,
Q3 2010 Earnings Call Transttipt (Oct. 19, 2010.) (online at ww.morningstar.com/earnings/
18372176-bank-of-america-corporation-q3-2010.aspx?pindex=1) (hereinafter "Bank of America
Q3 2010 Earnings Call Transcript".t

eE For a discussion of liligation risk. see Section F 2, infra
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that any litigation wiII be robust, costly, and lengthy. Nonetheless,
it is possible that banks may see a frnancial advantage to delaying
put-backs through litigation and other procedural hurdles, if only
to slow the pace at which they must be completed and to keep the
Ioans off of their books a little longer. In addition, as discussed
above, conflicts of interest in the industry may further complicate
an assessment of litigation risk: Servicers, trustees, sponsors, and
originators are often affrliated with each other, meaning that each
has a disincentive to proceed with an action against another lest
it harm its own bottom line.ee Moreover, there is the possibility
that those who foresee favorable results from such litigation, and
who have the resources and stamina for complex litigation (such as
hedge funds), will purchase affected assets with the intent to par-
ticipate as plaintiffs, intensifying the legal battle further. TARP re-
cipients, of course, were and are at the center of many of these
transactions, and predicting all of the possible litigation to which
they might be subject as a result of the irregularities (known and
suspected) is virtually impossible. It is not unlikely that, on the
heels of highly publicized actions initiated by major frnancial insti-
tutions and the increasing likelihood that investors can meet the
25 percent threshold requirements for frling lawsuits, sophisticated
institutional investors may become more interested in pursuing liti-
gation or even in investing in MBS in order to position themselves
for lawsuits.1oo Some security holders, such as large endowments
and pension plans, have frduciary duties to their own investors that
may lead them to try and enforce repurchase rights. In addition,
if investors such as hedge funds that have the resources to support
protracted litigation initiate lawsuits, that could intensify the legal
battles that banks wiII face.1o1 If litigation based on signifrcant doc-
ument irregularities is successful, it may throw the large banks
back into turmoil.

Similarly, Fannie Mae and Freddie Mac may become embroiled
in the controversies. Fannie and Freddie have already been ac-
tively engaged in efforts to put-back nonconforming loans to the
originators/sponsors of the loans they guarantee. But they may also
frnd themselves on the other side, as targets of litigation. In addi-
tion to being embedded in the entire securitization process, they
are part owners of MERS,102 which is becoming a litigation target.

ee See Section D 1.b, supra
rooSee discussion ol collective action thresholds in this section, supra
ror Jn its iatest filing with the Securities and Exchange Commission (SEC), Citigroup acknowl-

edged that hedge fund Cambridge Place Investrnent lVlanagement, The Charles Schwab Corpora-
tion, the Federal Home Loan Bank ofChicago, and the Federal Home Loan Bank oflndianapolis
have filed actions related to underwriting imegularities in RMBS See Citigroup, Inc, Forru 10
Q for the Quarterly Period Ended September 30, 2010, at 204 (Nov 5. 2010) (online at
u'wwsec.gov/Archives/edgar/data/831001/0001047469100092741a2200785210-qhtm) (hereinafter
"Citigroup 10 Q for Q2 2010") In addition, the hedge fund community has begun coalescing
around their investments in RI\IBS, forming a lobbfing group called the Mortgage Investors Co-
alition See Senate Committee on Banking, Housing, and Urban Affairs, Written Testimony of
Curtis Glovier, managing director, Fortress Investment Group, Preseruittg Homeounership:
Progress Needed To Preverut Foreclosures (July 16, 2009) (online at bankrngsenategor'/public/
indexcfm?FuseAction=FilesVies'&FileStore id=181542f2-1b61-4486-98d0-c02fc']1ea2c5)

t02See XIERSCORP, Inc , MERS Shareholders (online at rvwl mersinc org/about/
shareholders,aspx) (accessed Nov, 12, 2010) i"Shareholders played a critical role in the develop-
ment of MERS. Through their capital suppolt, }IERS rvas able to fund expenses related to de-
l'elopmenL and initial start-up ', Seeo/so LetLer liom RK Arnold. presidenr and chicfcxecurivc
officer, MERSCORP, Inc, to Elizabeth NI \lurphy secretary, Securities and Exchange Commis-
sion. Cornntents on the CorrnLission's Proposed Rule for Asset-Bached Securities, at Appendix B
(Ju1y 30, 2010) tonline at wmv sec gov/commemsrs?-08-10/s70810-58 pdfl (attaching as an Ap-
pendix letters trom both Fannie Mae and Freddie ]Iac. r'hich include the Fannie IIae statement
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Both Fannie and Freddie have recently ceased allowing MERS to
bring foreclosure actions.1o3 Further, Fannie and Freddie used at
Ieast one of the law frrms implicated in the irregularities to handle
foreclosures.l04 Given that these two government-supported frrms
are perceived as the ultimate "deep pocket," it is iikely that inter-
ested litigants will attempt to frnd a way to attach liability to
them, which, if successful, could further affect the taxpayers.lo5

3. Additional Considerations
The participants described above are by no means the only par-

ties affected by these issues. Lenders may be reluctant to make
new loans on homes that could have title issues. Investors may
likewise be reluctant to invest in mortgages and MBS that may be
affected. Uncertainty about the actions that federal and state gov-
ernments may take to address the documentation issues, how these
actions wiII affect investment returns, and concerns that these
problems may be widespread in the mortgage industry may also
discourage investors. Until there is more clarity on the legal issues
surrounding title to affected properties, as weII as on the extent of
any title transfer issues, it may also become more diffrcult or ex-
pensive to get title insurance, an essential part of any real estate
transaction. In addition, put-backs of mortgages, damages from
Iawsuits, and claims against title companies, mortgage serwicers,
and MBS pooling and securitizaLion frrms have the potential to
drive these firms out of business. Should these and other compa-

that "As you are aware, Fannie Mae has been an advocate and strong supporter of the efforts
of MERS since its formation in 1996 The mission of MERS to streamline the mortgage process
through paperless initiatives and data standards is clearly in the best interests of the mortgage
industry, and Fannie Mae supports this mission.").

r03See Federal National Mortgage Association, Miscellaneous Seruicing Policy Changes, at i)
(IIar 30, 2010) (Aanouncement SVC 2010-05) (online at www efanniemae com/sf/guides/ssg/
annltrs/pdf/2010/svc1005.pd1) ("Ellective with lbreclosures relened on or atter NIay 1, 2010,
MERS must not be named as a plaintiff in any foreclosure action, whether judicial or non-judi-
cial, on a mortgage loan orvned or securitized by Fannie Mae.")

10aOn November 2, 2010, Fannie Mae and Freddie Mac terminated their relationships with
a Florida foreclosure attorney David J Stern, rvho had processed thousands of evictions on their
behalf and faces allegations by the Florida Attorney General's office of improper foreclosure
practices including false aud misleading documents See Office of Plorida Attorney General Bill
McCollum, FLoricla Law Firms Subpoenaed Ouer Foreclosure FiLing Practices (Aug 10, 2010) (on-
line at wrvw my.floridalegal.com/newsrel.nsf/newsreleases/
28AC1AF2A6188-439852577780051BB30); Ollice of Florida Attorney General BilI McCollum,
Actiue Public Consurrcr -Relatecl Iruxestigoliort, No L10-3-1145 (online at
t'wrv. mvfl ori d a l e ga l.com/ 85256309005085A 8. nsf/0,
AD0F0 10A43 782D968525777 70067B68D?Open&Highlight=0,david,stern) (accessed Nov. 10,
2010); Nick Timiraos, Fann.ie, Freddie Cut Ties to Lau Firm, Wall Street Journal (Nov 3, 2010)
(online at online rvsj com/article/SB10001.424052748701462704575590342587988742 html) ("A
spokeswoman for Freddie Mac, Sharon McHale, said it took the rare step on \{onday ol begin-
ning to remove loan frles after an internal revierv raised 'concerns about some of the practices
at the Stern frrm She added that Freddie Mac took possession of its files 'to protect our interest
in those loans as well as those ol borrowers '")

to5The Federal Housing Finance Agency (FHFA) placed Fannie Mae and Freddie Mac into
conseruatorship on September 7,2008, in order to preserue each companrls assets and to restore
them to sound and solvent condition Treasury has guaranteed their debts, and FHFA has all
the powers of the management, board, and shareholders of the GSEs House Financial Seruices,
Subcommittee on Capital Markets, Insurance, and Government-Sponsored Enterprises, Written
Testimony of Edward J. DeMarco, acting director, Federai Housing Finance Agency, The Future
of Housirug Finance: A Progress Update on the GSEs, at 2 (Sept 15, 2010) (online at
financialseruices house gov,{\Iediaifrle/hearings/111,De\{arco091510 pdfl One of the questions
that has arisen is u'hether there are likely to be diflerences in the quality of securitization proc-
essing for government-sponsored entity |GSE) MBS compared to private-label NIBS Some indus-
try sources believe that the process underlying GSE securitizations is likely to have been more
rigorous, but it is presently impossible to determine if this is conect, and, accordingly, this re-
port does not attempt to distingrrish between GSE and private-label deals However, if GSE
securitizations prove to have been done improperly, it might result in additional litigation for
the GSEs either as targets, or as the GSEs try to pursue indemnification rights
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nies that provide services to the mortgage market either decide to
exit the market or go bankrupt, and no other companies opt to take
their place in the current environment, the housing market would
likely suffer. Even the mere possibility of such losses in the future
could have a chilling effect on the risk tolerance of these firms, and
could dim the housing market expectations of prospective home
buyers and mortgage investors, further reducing housing demand
and raising the cost of mortgages.106

More generally, however, and as noted below, the effrcient func-
tioning of the housing market is highly dependent on the existence
of clear property rights and a level of trust that various market
participants have in each other and in the integrity of the market
system.107 If the current foreclosure irregularities prove to be wide-
spread, they have the potential to undermine trust in the legit-
imacy of many foreclosures and hence in the legality of title on
many foreclosed properties.los In that case, it is possible that buy-
ers will avoid purchasing properties in foreclosure proceedings be-
cause they cannot be sure that they are purchasing a clean title.
Protections in the law, such as those for a bona-fide purchaser for
value, may not ease their anxiety if they are concerned that they
will become embroiled in litigation when prior owners appeal fore-
closure rulings. These concerns would be likely to continue until
the situation is resolved, or at Ieast until the legal issues sur-
rounding title to foreclosed properties have been clarifred. Those
buyers who remain will likely face less competition and will offer
very low bids. Even foreclosed homes that have already been sold
are at risk, since homes sold before these documentation issues
came to light cannot be assumed to have a legally provable chain
of title. These homes will therefore likely be difficult to reselJ., ex-
cept at low prices that attract risk-tolerant buyers.

E. Court Cases and Litigation
The foreclosure documentation irregularities unquestionably

show a system riddled with errors. But the question arises: Were
they merely sloppy mistakes, or were they fraudulent? Differing
answers to this question may not affect certain remedies available
to aggrieved parties-put-backs, for example, are available for both
mistakes and for fraud-but would affect potential damages in a
lawsuit.loe It is important to note that the various parties who may

r06See Standard & Poor's Global Credit Portal, Ratings Dtrect, Mortgage TroubLes Continue
To Weigh On U.S. Baz[s (Nov. 4, 2010) ton]ine at www2.standardandpoors,com/spflpd1/events/
FlTconll4lOArticle5.pdfl (hcreinafter "Standard & Poor's on the Impact of Morlgage Troubles
on U.S. Banks".) (discussion of best and worst case scenarios).

r(rTHernando dc Soto, 7he Mystery of Copital: Wh1, Capitalism Triumphs in the \lest and Fails
Euer-twlwre Else, at 5-6, 174 t2000) ("Formal property titles allowed people to move the fruits
of their labor from a small range of validation into that of an expanded market.").

r08The feu' foreclosed homes where a single bank originated the mortgage, seruiced it, held
it as a rvhole loan, and processed the foreclosure documents themsclves are very unlikely to be
affected The effecl of the irregularities on other types of' loans and homes are. 

"as discuised in
this report, presently very difficult to predict

roeSee, e.9., Agreentent Among Deutsche Alt-A Securities, Inc., Deposi.tor. Wells Fargo Banh,
Ncttional Associ.ation, Masler Seruicer and Securdies Administrator, and HSBC Bank USA, Na-
tional Association, Trustee, Pooling and Seruicirtg Agreement 1Sept. 1, 2006) (online at
u'wu'.sccinfo.coru'd13f21.v1B7.d.htm) ("Section 2.03: Repurchase or Substitution of Loans. (a)
Upon discovery or receipt of notice . , o{ a breach by the Seller of anr' representation, u,arrantl'
or covenant under the Mortgage Loan Purchase Agreement the Trustee shaLl enforce thc
obligations of the Seller under the Mortgage Loan Purchase Agreement to repurchase such
Loan"); 7rus1 Agreement Betueen GS Mortgage Securities Corp, Deposttor, and Deutsche Banh
National Trust Company, Trustee, Mortgage Pass Tlrough Certificates Series 2006-FM1 (Apr
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be able to bring lawsuits may choose different causes of action for
very similar sets of facts depending on standing and a host of other
factors. For example, on the same facts, an investor may try to pur-
sue a civil suit alleging violations of representations and waryan-
ties relating to underwriting standards in a PSA instead of pur-
suing a securities fraud case where the burden of proof would be
higher. Put another way, plaintiffs will pursue as m€my or as few
causes of action as they believe serves their purpose, and one case
does not necessarily preclude another.

1. Fraud Claims

a. Cornmon Law Fraud
Property law is principally a state issue, and the foreclosure

irregularities frrst surfaced in depositions frled in state courts. Ac-
cordingly, one option for plaintiffs may be to pursue a common law
fraud claim. The bar for proving common law fraud, however, is
fairly high. In order to prove common Iaw fraud, the plaintiff must
establish five elements: (1) That the respondent made a materiai
statement; (2) that the statement was false; (3) that the respondent
made the statement with the intent to deceive the plaintiff; (4) that
the plaintiff relied on the statement; and (5) that the plaintiff suf-
fered injury as a result ofthat re1iance.llo

Traditionally, in order to prove common law fraud under state
laws, each element detailed above has to be satisfred to the highest
degree of rigor. Each state's jurisprudence has somewhat different
relevant interpretive provisions, and common law fraud is gen-
erally perceived as a fairly diffrcult claim to make.111 In particular,
the requirement of intent has been very difficult to show, since it
requires more than simple negligence.ll2

b. Securities Fraud
i. Foreclosure Irregularities

In the wake of the revelations about foreclosure irregularities, a
number of government agencies have gotten involved. The Securi-
ties and Exchange Commission (SEC) is reviewing the mortgage
securitization process and market participants for possible securi-
ties law violations. It has also provided specifrc disclosure guidance

l, 2006) (online at rrvw secinfo com/dRSm6 r'1Py c htm#lstPage) ("Upon discovcry or notice of
any breach by the Asslgnor of any representation, warranty, or covenant under this Assignment
Agreement the Assignee may enforce the Assignor's obligation hereunder to purchase such
Mortgage Loan from the Assiglee ")

ltoSee Nobelphartna AB v. Implant Innouatiorts, Inc., lll F.Sd 1059, 1069 (Fed Cir 1998)
(citingW Prosser,Law'ofTorts,:s$100 05(3ded 1964)and37C.JS Fraud$3(1943).).

r11.See, eg, Lvnn Y McKernan, Slric/ Liability Agalnst Homebuilders for Material Latent De-
ftcts: It's Time, Arlzctna, Arizona Law Review, Vol. 38, at 373, 382 (Spring 1996) ("Although its
recovery options are attractive, common law fraud is generally diffrcult to prove "); Teal E
Luthy, Asslgnlrog Conrmon Low Claims for Fraud, University of Chicago Law Rewiew, Vol 65,
at 1001, 1002 (Summer 1998) ("Fraud is a diffrcult claim to prove"); Jonathan M Sobel, A Rose
May Not Aluals Be a Rose: Some General Partnership Interests Shoultl Be Deemed Securities
Under the Federal Securities Acls, Cardozo Larv Review, Vol. 15, at 1313, 1318 (Jan 1994)
("Common 1aw fraud is inadequate as a remedy because it is often extreme)y ditlicult to prove ")

112See Seth Lipner & Lisa A. Catalano, The Tort of Giuing Negligent Inuestment Aduice, Uni-
versity of Memphis Lau' Review, Vol 39, at 697 n 181 (2009); Jack E Karns & Jerry G Hunt,
Can Portfolio Damages Be Established in a Churning Case Where the Plaintiff s Account Garners
a Profit Rather Than a Loss, Oklahoma City Universit), Law Review, Vol 24, at 214 (1999).
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to public companies for their quarterly reports.ll3 Since many of
the mortgages potentially affected by faulty documentation prac-
tices were put into securitization pools, there is an increased poten-
tial for lawsuits by investors, including securities law claims.

In order for MBS investors to state a securities fraud claim
against investment or commercial bank sponsors under the Securi-
ties Exchange Act of 1934's Rule 10b-5,114 the most common pri-
vate litigant cause of action, the investors must prove: (1) A mate-
rial misrepresentation or omission; (2) wrongful intent; (3) connec-
tion to the purchase or sale of the security; (4) reliance by the pur-
chaser on the information; (5) economic loss to the plaintiff; and (6)
causation. lls

To be sure, private investor lawsuits have been ongoing since the
end of 2006 without much success.116 Some argue that securities
fraud was not at the heart of the frnancial crisis, and securities
fraud claims are bound to fail because of the typically extensive
disclosure on risks associated with these transactions.llT A number
of judges seem to agree: some important cases "suggest judicial
skepticism to claims arising from the mortgage and financial cri-
ses.' 118 The main hurdle in these securities claims-beyond estab-
Iishing that the misrepresentations were so material that without
them the investment would not have been made-is to establish
"loss causation," i.e., that the misrepresentations caused the inves-
tor's losses directly. Any losses caused by unforeseeable external
factors such as "changed economic circumstances" or "new indus-

113 SEC conversations with Panel staff (Nov 15, 2010). In addition, the SEC's Division of Cor-
poration Finance has provided ilisclosure guidance for the upcoming quarterly reports by af-
fected companies U S Securit:ies and Exchange Commission, Sample Letter Sent to Public Cont
panies on Accounting and DiscLosure Issues Related to Potentiol Risks and Costs Associated With
Mortgage and Foreclosure-Related Actiuities or Exposures (Oct 2010) (online at wwlv sec gov/
drvisions/corpfiilguidance/cfoforeclosurelOl0 htm) (hereinafter "Sample SEC Letter on Disclo-
sure Guidelines") If the disclosure proves misleading, it could provide the basis for another
cause of action

1u 17 CFR 240 10b-5 It is important to note that other causes ol action are available under
the Securities Act of 1933 for registered offerings: Under Section 11, a claim may be made for
a false or misleading statement in the registration statement, and the issuer of the security,
the special purpose vehicle, underwriters, and auditors will all be subject to potential Section
11 liability (with the latter trvo groups having due diligence defenses) With respect to other
communications made during the registered offering process, misleading statements can give
rise to Section 12(a)(2) liability See 15 U S C $$77k, 77m

115 See Dura Pharnts , Iruc t- Broudo, 544 U S 336, 341-42 (2005). The SEC can bring en-
forcement claims under a variety of theories, but private litigants typically litigate under Rule
10b 5 See Scott J Dal.is, Syntposiurn: The Going Priuate Plrenomenon: Would Changes in the
Rules fctr Directctr Selectiott cutd Liability Help Public Comparuies Gairu Some of Priuate Equity's
Aduantages, Universitl' of Chicago Law Reyiew. Vol 76, at 104 (Winter 2009); Palmer T
Heenan, et al , Securilies Fraud, American Cnminal Law Review, Vol 47, at 1018 (Spring 2010).

116For an extensive analysis of subprime mortgage-related litigation up to 2008 and potential
legal issues surrounding such litigation, see Jennifer E Bethel, Allen Ferrel, and Gang Ht, Law
and Economics Issues in Subprime Litigation. Harvard Law School John M. Olin Center For
Law, Economics, and Business Discussion Paper (Mar 21, 2008) (online at lsr.nellco org,4rar-
vard olin/612) (hereinafter "Haroard Law School Discussion Paper on Subprime Litigation"). A
list o-l class action lawsuits tiled up to February 28. 2008 is included in Table 1 of'the article,
at 67-69

117See, eg, Peter H Hamner, The Credit Crisis ond Subprime Mortgage Litigation: How
Fraud Withetut Motiue'Mahes Little Economic Sense'. UPR Business Law Journal, Vol 1 (2010)
(online at ww.uprblj com./wp/wp-content/uploads/2010/08/1-UPRBLJ-103-Hamner-PH pdfl

118A recent update on subprime and credit crisis-related litigation summarizes a number of
cases and anal-u-zes whSr many o1 them lailed (Ibr example, lack of standing and iack of wrongful
intent) Gibson, Dunn & Crutcher LLP,2010 Mid-Year Securities Litigation Update (.Aug 9.
2010) (online at gibsondunn com,Publications/Pages/Securitieslitigation20lON{id-
YearUpdate aspx# toc268774214) The update also references a report by NEITA Economic Con-
sulting on a decrease in securities law frlings since 2009 See National Economic Research Asso-
ciates, Inc Trends 2010 Mid-Year Study: Filings Decline as the Waue of Credit Crisls Cases Sub-
sides. Median Settlement at Record High (.Jd:y 27,2070) (online at ww nera com/67 6813 hrm)



try-specifrc conditions" *itt rrotgUl" recoverable.lle Defendants in
subprime Iitigation cases are likely to argue that the crash of the
housing market, for example, was just such an unexpected new in-
dustry-specific condition.l2o Losses occurring as a result of the mar-
kef,s crash would be non-recoverable even if there was a material
misrepresentation. It remains to be seen how securities fraud cases
would play out in the context of the current documentation irreg-
ularities.

Of course, the SEC has other tools at its disposal should it choose
to pursue action against any of the frnancial institutions involved
in potential documentation irregularities. For example, if a formal
SEC investigation frnds evidence of wrongdoing, the SEC may
order an administrative hearing to determine responsibility for the
violation and impose sanctions. Administrative proceedings can
only be brought against a person or frrm registered with the SEC,
or with respect to a security registered with the SEC. Many times
these actions end with a settlement, but the SEC often seeks to
publish the settlement terms.

ii. Due Diligence Firms
There is also the possibility of distinct claims against the institu-

tions that acted as securitization sponso s for their use of third-
party due diligence frrms. Specifrcally, before purchasing a pool of
loans to securitize, the securitization sponsors, usually banks or in-
vestment firms, hired a third-party due diligence frrm to check if
the loans in the pool adhered to the seller's underwriting guidelines
and complied with federal, state, and local regulatory laws.121 The
sponsor would select a sample of the total loan pool, typically
around 10 percent,1zz for t}:'e due diligence firm to review. The due
diligence frrm reviewed the sample on a loan-by-loan basis and cat-
egorized each as not meeting the guidelines, not meeting the guide-

1as See Dura Pharms., Inc. u. Broudo, 544 U.S 336, 342-43 (2005).
120For a more compJ.ete discussion of this theory, see Harymd Law School Discussion Paper

on Subprime Litigation, supra note 116, at 4244.
l2lFinmcial Crisis Inquiry Commission, Written Testimony of Vi&i BeaI, senior vice presi-

dent, Clayton Holdings, Impact of the Financial Crisis -Sacramento, at 2 (Sept. 23, 2010) (on-
line at www.fcic.gov/hearings/pdfs/2010-0923-Bea-l.pdfl (hereinafter 'Written Testimony of Vicki
BeaI before the FCIC"). -

t22ld. at 2. A smple size of only round 10 percent of the tota-l loms in the pool was low
by historical standards. In the past, sample sizes were between 50 percent and 100 percent. Fi-
nmcial Crisis Inquiry Comission, Testimony of Keith Johlson, former president, Clayton
Holdings, Transcript: Impact of the Financial Crisis--Sacramento, at 183 (Sept. 23, 2010) (on-
Iine at fcic.gov/hearings/pdfs/2010-0923-tra:rscript.pd0 (hereinafter "Testimony of Keith Johnson
before the FCIC"). In his ietter to the FCIC a{ter Mr. Johnson's testimony, the cunent president
of Clal.ton Holilings, Paul T. Bossidy, contested some of Mr. Johason's testimony. Calling the
testimony "inaccurate," he conected Mr. Johnson on three points. First, Mr. Johlson testified
during the hearing about meetings he had had with the rating agencies in which he showed
them Cla;rton's Exception Tracking reports. Mr. Bossidy stated that Clayton had never disclosed
client data during these meetings aad that Clayton had never expressed concerns about the
securitization process or the ratings being issued. Second, Mr. Bossidy cautioned that the excep-
tion tracking data provided to the FCIC was flom "beta'' reports. These reports contain valid
client-Ievel data, but are not standadized across clients. Different clients have different stand-
ards and guidelines, Ieading to rlifferent exception rates. Thus, the aggregated results do not
fom a memingful basis for comprison between clients and the data cmnot be used to draw
conclusions. FinaIIy, Mr. Johnson hacl stated that Clayton examined a nmber of prospectuses
to iletemine if the infomation from Clayton's due ililigence reports had been included. Mr.
Bossidy clrified that Clal'ton rilas not actively reviewing prospectuses but had begu only in
2007 in response to specifrc questions from regulators Letter from Paul T. Bossidy, president
and chief executive officer, Clayton Holdings, LLC, to Phil Angelides, chaimm, Finmcial Crisis
Inquiry Commission, l?e: September 23, 2070 Sacramento Hearing (Sept. 30, 2010) (online at
fcic.gov/news/pclfsl207O-7074-Clayton-Letter-to-FClC.ptlfl (hereinafter "Letter from Paul Bossidy
to Phil Angelides").
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Iines but having compensating factors, or meeting the guidelines.
Those specifrc loans that did not meet the guidelines, called excep-
tions, were returned to the sellers unless the securitization spon-
sors waived their objections.l23 One due diligence frrm found that,
from the frrst quarter 2006 to second quarter 2007, only 54 percent
of the loans they sampled met all underwriting guidelines.l2a

Rejected loans from the sample were returned to the seller. The
sample, though, was only approximately 10 percent of the loans in
the pool, and the low rate of compliance indicated that there were
likely other non-compliant loans in the pool. The securitization
sponsors did not then require due diligence on a larger sample to
identify non-compliant loans.125 Instead, some assert that the spon-
sors used the rate of non-compliant loans to negotiate a lower price
for the pool of loans.126 These loan pools were subsequently sold to
investors but, reports claim, the results of the due diligence were
not disclosed in the prospectuses except for standard language that
there might be underwriting exceptions.l2T

This behavior raises at least two potential securities fraud
claims. The frrst is a Rule 10b-5 violation.128 RuIe 10b-5 prohibits
"omit[tingl to state any material fact necessary to make the state-
ments made, in the light of the circumstances under which they
were made, not misleading." 12e If the sponsors used the due dili-
gence reports to negotiate a lower price, the information may have
been material. In addition, the reports were not publicly avail-
able.130 On the other hand, the courts may frnd the standard dis-
closures, that there might be underwriting exceptions, to be suffr-
cient disclosure. As yet, the 10b-5 claim is untested in the courts,
and the facts are still unproven.

Another potential claim is based on Section 17 of the Securities
Act of 1933, which makes it unlawful in the "offer or sale of any
securities . . to obtain money or property by means of any untrue
statement of a material fact or any omission to state a material
fact necessary in order to make the statements made, in light of
the circumstances under which they were made, not mis-
leading." 131 This claim also depends on unproved facts, but if the

r2rThis description is just a summary For a more complete description of one due diligence
frrm's process, see Financial Crisis Inquiry Commission, Testimony of Vicki Beal, senior vice
president, CJayton Holdings, Transcript: Impact of the Finan.cial Crisis-Sacramento, at 156-
158 (Sept 23, 2010) (online at fcic gov,4cearings/pdfs/2010-0923-transcript pdfl (hereinafter "Tes-
timony ofVicki Beal before the FCIC")

l24Financial Crisis Inquiw Commission, A11 Clayton Trending Reports: lst Quarter 2006-
2nd Quarter 2007, Impott of the Finan.r:ial Crisis Sacramerlo (Sept 23,2010) (online at
rvww fcic gov,4rearings/pdfs/2010-0923-Clayton-Al1-Trending-Report pdfl Erghteen percent of
samplcd loans did not meet guidelines but had compensating tactors Eleven percent oI loans
rrere non-compliant loans, but objections were waived Seventeen percent of the loans in the
sample were rejected In his letter to the FCIC noted above, N{r Boss:idy cautioned the FCIC
from relying on aggregated exception information The exception tracking data provided to the
FCIC was from "beta" reports which contain valid client-level data, but are not standardized
across clients Different clients use different standards and guidelines, Ieading to different ex-
ception rates Letter from Paul Bossidy to Phrl Angelides, supra tote 122

r2rTestimon.rz of Keith Johnson belbre the FCIC. supra note 722, at 777 78; Testimony of
Vicki Beal before the FCIC. szpro note 123, at 177

126Testimony ofKeith Johnson before the FCIC, supro note 122, at 183, 210-211
l2TWritten Testimony'of Vicki Beal before the FCIC, supro note 121, at 3
128 1T CFR 240 10b5
12s 17 CFR 240 10b5
rsoWritten Testimony of\richi Beal before the FCIC, supro note 121, at 3 ("The work product

produced by Clalton is comprised 01 reports that include loan-level data reports and loan excep-
tion reports Such reports are 'works for hire,' the property of our clients and provided exclu-
sivelv to our clients ")reil5ggc 

"s77q(a)
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securitization sponsors used the due diligence reports to negotiate
a lower price for the loan pools, the information is arguably mate-
rial. As such, the sponsors may have violated Section 17 when they
omitted the results of the due diligence reports from the
prospectuses, though the proposition has not yet been ruled on by
a court. Section 17, however, can only be enforced by the SEC, and
not by private litigants.

There are suggestions in the press that authorities are exarn-
ining the issue, with several news reports referencing discussions
with investigators or prosecutors.l32

2. B:isting and Pending Claims under Various Fraud Theo-
rtes

Currently, these issues are being explored at the state level and,
as discussed above, the private investor level. The recent disclo-
sures about robo-signing may provide additional causes of action
and additional arguments for private lawsuits asking for put-backs
of defrcient 1oans. In response to a question at the Panel's most re-
cent hearing on housing issues, however, one of the witnesses indi-
cated that he was not aware of any successful put-backs for fore-
closure procedure problems alone.133 According to some consumer
Iawyers who are signifrcantly involved in these proceedings, while
it is very unlikely that a national class action lawsuit based on
wrongful foreclosure claims could be successfully frled, it may be
possible on a state-by-state basis.13a The outcome in these cases is
uncertain, and consumer lawyers said that at this point it would
be difficult to quantify potential losses arising out of these actions
or any similar challenges in individual foreclosure procedures.lss

Various states are proceeding under a variety of theories. As
noted above, on October 13,2010, all 50 state attorneys general, as
well as state bank and mortgage regulators, announced that they
would pursue a "bi-partisan multistate group" to investigate fore-
closure irregularities.ls6 They are working together to investigate
allegations of questionable and potentially fraudulent foreclosure
documentation practices, and may design rules to improve fore-
closure practices. They also may begin individual actions against
some of the implicated institutions. On October 6, 2010, Ohio At-
torney General Richard Cordray frled a suit against GMAC Mort-
gage and its parent AIIy Financial, alleging that the companies

t32GretchenMorgenson, RaterslgnoredProof of UnsafeLoans,PanelisTold,T}re NewYork
Times (Sept. 26, 2010) (online at www.nltimes.com/2010/09/27ibusiness/
27ratings.html?pag imes
(JuIy 24, 2010) (onl

133 Congressional prb-
Iisher, Inside Mortgage Finmce Publications, hc-, Transcript: COP Hearing on TARP Fore-

i;.?li"?313'"Hii*t:it#:flf govt

have been firetr anesing *'""*uit?i'"ffilL1T*;t#,!T"""; ?i" corrt, see,e.s., oerenaant l,filf
lim Timothy Stacy's Answer, Afflrmative Defenses md Individual aad Class Action Couter-
claims, Wells Fargo Banh NA, as Tlustee for National City Mortgage Loan Trusl 2005 7, Mort-
gage-Backed Certificates, Series 2005-1 os. WiIIiam Timothy Stac!, et ol., No. 08-CI-120 (Com-
monweafth of Kentucky Bourbon Circuit Court Division I Oct. 4, 2O7O) See olso Class Action
Complaint, Geoft ey Huber, Beatriz D'Amico-Souza, and, Michael and Tina Unsworth, for them-
selues and all persons similarly situated o. GMAC, LLC, nlkla Ally Finarucinl, 12c., No. 8:10-
cv-02458-SCB-EAJ (United States District Cout Middie District of tr'Iorida Tmpa Division
Nov. 4,2010).

135 Consumer lawyers conversations with Panel staff (Nov. 9, 2010).
136 50 States Sign Mortgage Foreclosure Joint Statement, supra note 26-
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committed common law fraud and violated the Ohio Consumer
Sales Practices Act.137 In response, GMAC referred to the irreg-
ularities as "procedural mistakes" and maintained that it would de-
fend itself "vigorously." 138 The Ohio state attorney general alleges
that "GMAC and its employees committed fraud on Ohio con-
sumers and Ohio courts by signing and frling hundreds of false affr-
davits in foreclosure cases." He argues that the defendants' actions
were both against the Ohio Consumer Sales Practices Act and con-
stituted common law fraud.lss The attorney general has asked the
court to halt affected foreclosures until defendants remedy their
faulty practices and to require them to submit written procedures
to the attorney general and the court to ensure that no employee
signs documentation without personal knowledge.

Although Ohio is the frrst state to take action, it would not be
surprising if others follow.lao Depositions have been taken in var-
ious foreclosure cases around the country that point to questionable
practices by employees at a number of banks.1a1 Most of the large
financial institutions that service mortgages maintain that docu-
mentation issues can be frxed relatively easily by re-submitting af-
fidavits where appropriate and that based on their internal reviews
there is no indication that the mortgage market is severely flawed.
Many of the banks that temporarily suspended foreclosures have
now resumed them. However, in their most recent earnings state-
ments, many of these institutions have indicated that they set
aside additional funds for repurchase reserves and potential litiga-
tion costs resulting from the foreclosure documentation irregular-
ities.

In addition to these potential lawsuits, the Administration's Fi-
nancial Fraud Enforcement Task Force (FFETF) is in the early
stages of an investigation into whether banks and other companies
thal submitted flawed paperwork in state foreclosure proceedings
may also have violated federal laws. Treasury's representative in-
formed the Panel that through Treasury's Financial Crimes En-
forcement Network (FinCEN) they are actively participating in the
work of the FFETF led by the Department of Justice.l42 Treasury

13r-Complaint, State of Ohio exrel Richard Cordray u GMAC Mortgage, CI0201006984 (Lucas
Cnty Ohio Ct Common Pleas Oct 6, 2010) (online at uvrv ohioattorneygeneral gov/
GN{-A.CLau'suitJ The complaint also named Jeffrey Stephan as a defendant It was Jeffrey
Stephan's testimony in a NIaine foreclosure case that he signed thousands of affrdavits rvithout
verifl,lng their content that ignited the foreclosure documentation scandal

ln8Aliy Financial, Inc, GMAC Mortgage Statement on Ohio Lausuit (Oct 6, 2010) (online at
media all1, com./index php?s=43&item=420)

r3eThe Ohio attorney general argues that the statements in the foreclosure affrdavits were
matcrial and lalsc, and thc cmployees making them wcre aware that they were false and were
making them an)Nay to induce Ohio courts and opposing parties to rely upon them, which, in
turn, justifiablv did so He lurther argues that Alll'and GMAC financially benefitted from these
fraudulent practices by completing foreclosures that should not have been allowed to proceed,
and the "system of justice in Ohio and Ohio borrou'ers have suffered and are suffering irrep-
arable injurv " The Ohio attorney general also argues tbat Ally and GM-AC "engaged in a pat-
tern and practice of unfair, deceptive and unconscionable acts" in violation of the Ohio Con-
sumer Sales Practices Act when their employees signed false affrdavits and rvhen they at-
tempted to assign mortgage notes on behalf of MERS Complaint, State of Ohio ex rel. Richard
CordraS, r' GMAC Mortgage, CI0201006984 (Lucas Cnt1, Ohio Ct Common Pleas Oct 6, 2010)
ionline at wuav ohioattorneygeneral gov/GMACLawsuit)

1ao See Section E 3
lar See, e 51 , Deposition of Xee Moua, Wells Fargo Bunk r Johru P Stipeh, No 50 2009 CA

012434)LUC{XIB AW (Fla 15th Cir Ct. Mar 9. 20101
142Congressional Oversight Panel, lVritten Testimonl- of Phvllis Caldwell, chiel ol the Home-

olnership Preservation Office. U S- Department of the Treasur;r. COP Hearing on TAP.P Fore-
closure Mitigation Prograrns, at 13 (Oct 27,2010) (online at copsenategovi'documentsltesti-
mony-102710-caldwell pdf) (hereinafter 'Il'ritten Testimony of Phvllis Caldwell") In addition to



35

has otherwise indicated that they are not presently engaged in any
independent investigative efforts.1a3 To date, Iittle has been dis-
closed about the investigation.

3. Other Potential Claims
Beyond the various fraud claims, there are also several other po-

tential claims. For example, those who signed false affidavits may
be guilty of perjury. Perjury is the crime of intentionally stating
any fact the witness knows to be false while under oath, either in
oral testimony or in a written declaration.ra+ Though the exact def-
inition varies from state to state, perjury is universally prohibited.
AJfrdavits such as the ones involved in the foreclosure irregularities
are statements made under oath and thus clearly fall within the
scope of the perjury statutes.las Moreover, there are reports of
robo-signers admitting in depositions that they knew they were
lying when they signed the affidavits.146 As a result, it is possible
that these individuals at least are guilty of perjury. Even without
such an explicit admission, it is possible that a court could find
that a robo-signer was intentionally and knowingly lying by signing
hundreds of affidavits a day that attested to personal knowledge of
loan documents.147 It is imporbant to note, however, that perjury
prosecutions are rare. For example, of the 91,835 federal cases com-
menced in frscal year 2008, at most, only 342 charged perjury as
the most serious offense.148 It is thus possible that robo-signers,
though potentially guilty, will not be charged.

By contrast, the state attorneys general are already investigating
whether foreclosure irregularities such as the use of robo-signers
violated state unfair or deceptive acts or practices (UDAP) laws.
Each state has some form of UDAP law, and most generally, they
prohibit practices in consumer transactions that are deemed to be

their participation in FFETF, Treasury is coordinating efforts with other federal agencies anil
regulators, including the Department ol Housing and Urban Development (HUD), the Federal
Housing Adminjstration (FILA), the Federal Housing Finance Agency (FHFA), the Federal Re-
serve System, the Office of Thrift Supervision (OTS), the Office of the Comptroller of the Cur-
renc1, (OCC), the FDIC, the Federal Trade Commission (FTC), and the SEC

143 Congressional Overslght Panel, Testimony of Phyllis Caldwell, chief of the Homeorvnership
Preseroation Office, U S Department of the Treasury, Transcript: COP Hearing on TARP Fore-
closure Mitigatiott Progrums (.Oct 27,2010) (publication forthcoming) (online at cop senate gov/
hearingsAibrary/hearing-10271O-foreclosure cfm) (hereinafter "Testimony of Phyllis Caldwe11")

laaFor example, the federal perjurT statute states "Whoever-(1) having taken an oath before
a competent tribunal, olficer, or person, in any case in which a law ol the United States author-
izes an oath to be administered, that he will testify, declare, depose, or certify truly, or that
any rvritten testimony. declaration, deposition, or certificate by him subscribed, is true, ivillfully
and contrary to such oath states or subscribes any material matter which he does not believe
to be true; or (2) in any declaration, certifrcate, verifrcation, or statement under penalty of per-
jurT as permitted under section 1746 oftitle 28, United States Code, willfully subscribes as true
aDy material matter u'hich he does not believe to be true; is guilty of perjury and shall, except
as otherwise expressly provided by larv, be frned under this title or imprisoned not more than
{ive years, or both " 18 U S C S1621

145Black's Law I)ictionary, at 62 (8th ed.2004).u6A Florida Law Firm, The Ticktin Law Group, PA has taken hundreds of depositions rn
u'hich emplolzees or contractors of various banks admitted to not knowing what they rvere sign-
ing or lyng regarding their personal knowledge of information in affidavits See, e g , Deposition
of Ismeta Dumanjic, La SaLLe Bqrtk NA as Trustee for Washington Mulual AsseL Boched Certifi
cates \YM,ABS Series 2007 HE2 Trust u Jeanette Attelus. et ol , No CACE 08060378 lFIa 17th
Cir Ct Dec 8,2009)laiFor testimony attesting to signing hundreds of affidavits a day, see Deposition of Xee
Moua at 28 29.\\'ells Fargo Bonk L, Jdtn P Sripe}, No 50 2009 CA 012434)OC{XXIB AW (Fla
15th Cir Ct Mar 9, 2010); Deposilion of Renee Hertzler. at 25, In re: Patricia Z, Sforr, No,
09-41903-JBR (D Mass. Feb 19. 2010)

148Bureau of Justice Statistics. Federal Justice SfaCis/ics, 2a08 StatisticaL Tables, at Table
4 1 tNov 2008) fonline at bjs.ojp usdoj gov,/content/pub,rhtmUfisst 200Sitables/fs08st401 pdfl,
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unfair or deceptive.l4e Individual state laws, however, can be as
broad as generally prohibiting deceptive or unfair conduct or as
narrow as prohibiting only a discrete list of practices or exempting
aII acts by banks.15o As a result, whether there has been a UDAP
violation will depend heavily on the particularities of each state's
Iaw. The state attorneys general, though, are already examining
the matter. In annorrncing their bipartisan multistate group, the
attorneys general explicitly stated that they "believe such a process
frobo-signing] may constitute a deceptive act and,/or an unfair prac-
tice.D 151

4. Other State Legal Steps
In addition to the Ohio lawsuit described above and the ongoing

joint investigation, some other state offrcials have taken concrete
steps to address the foreclosure irregularities, including but not
limited to. 152

. In New York, the courb system now requires that those initi-
ating residential foreclosure actions must file a new affrrmation to
certifiz that an appropriate employee has personally reviewed their
documents and papers filed in the case and confrrmed both the fac-
tual accuracy of these court filings and the accuracy of the
notarizations contained therein. 153

. In California, a non-judicial foreclosure state, the attorney
general sent a letter to JPMorgan Chase demanding that the frrm
stop all foreclosures unless it could demonstrate that aII fore-
closures had been conducted in accordance with California law.154
The attorney general also called on all other lenders to halt fore-
closures unless they can demonstrate compliance with California
Iaw.155

. In Arizona, which is also a non-judicial foreclosure state, the
attorney general sent letters on October 7, 2010 to several serwicers
implicated in the robo-signing scandals to demand a description of
their practices and any remedial actions taken to address potential
paperwork irregularities. The attorney general wrote that if any
employees or agents used any of the questionable practices in con-
nection with conducting a trustee's sale or a foreclosure in Arizona,
such use wouid likely constitute a violation of the Arizona Con-

rasShaun K. Ramey and Jennil'er M Miller, State Attorneys General Strong-Arnt Mortgage
Lenders, 17 Business Torts Journal 1, at 1 (Fall 2009) (online at www sirote com/tfoon/site/
members/D/6/E/D l0l7l0l413/ClfrlelS%20Ramey,G,amey-NIiller_REPRINT pdfl

tsoCarolyn L Carter, Consutner Protection in the United States: A S)-State Report on Unfair
and. Decepliue Acts ancl Practices Statutes (Feb 2009) (online at www nclc orglimages/pdf/udap/
report_50_states pdf)

trr 50 States Sigr Mortgage Foreclosure Joint Statement, supro note 26
r.2This list is not a comprehensive list of state actions States are becoming involled at a

rapid pace, in a rariety of ways, and from a variety of levels
153Neu, York State Unifred Court System, Attornel, Affirmation Required in Residential Fore

closure Actions (Oct 20, 2010) (online at ['ww courts state n1- us/attorneys/forec]osures/affrrma-
tion,shtml); New York State Llnified Court System, Sample Affirmation Document ionline at
uwrv,courls,state ny,us,/attorne1's/foreclosures/A-flirmaiion-Foreclosure pdfl (accessed Nov. 12,
2010)

lr,rLetter fiom Edmund G Brorvn, Jr, attorney general. State ofCalifornia, to Steve Stein.
S\rP channel director, Homeounership Preseryation and Parlnerships, JPMorgan Chase (Sept,
30.2010) (onhne at agcagov,/cms_attachments/press/pdfs/n1996 jp morganchase letter pdfl

l,'Offir'r.nl CalilorniaAttorner General EdmundG Brown .li.B"ou.nCollsoiBankitoHatt
Forer:losures In California iOct 8. 2010r (online at agcagov/neu'salerts/release.php?id=2000&r



sumer Fraud Act, and tt " "ttornSJ 
general would have to take ap-

propriate action.156
. In Ohio, in addition to his lawsuit against GMAC, the attor-

ney general frled an q.micus curiae brief in an individual foreclosure
case asking the court to consider evidence that GMAC committed
fraud that tainted the entire judicial process and to consider sanc-
tioning GMAC.157 The attorney general also sent a letter to 133
Ohio judges asking them for information on any cases involving the
robo-signer Xee Moua.158 In addition, he asked WeIIs Fargo Bank
to vacate any foreclosure judgments in Ohio based on documents
that were signed by robo-signers and to stop the sales of repos-
sessed properties.lse

. In The District of Columbia, Attorney General Peter Nickles
announced on October 21,2070 that foreclosures cannot proceed in
the District of Columbia unless a mortgage deed and all assign-
ments of the deed are recorded in public land records, and that
foreclosures relying on MERS would not satisfy the requirement.l6o
MERS responded the next day by issuing a statement that their
procedures conforrrr to the laws of the District of Columbia and en-
couraged their members to contact them if they experience prob-
Iems with their foreclosures.16l

. In Connecticut, the attorney general started investigating
GMAC/AIIy and demanded that the company halt all forecLosures.
He also asked the company to provide specifrc information relating
to its foreclosure practices.162 In addition, the attorney general
asked the state Judicial Department on October 1, 2010 to freeze
aII home foreclosures for 60 days to allow time to institute meas-
ures to assure the integrity of document fi1ings.163 The Judicial De-
partment refused this request.l6a

t56Letter {iom Terry Goddard, attorney general, State ofArizona, to mortgage seruicers, Re.'
"Robo-Signing" of Fot'eclosure Documents in Arizona (Oct. 7, 2010) (online at www azag.gov/
press_releases/oct/20 10,4{ortga g e%20Lo an%205 ervicer%20Letter pdfl .

rsTBrieffor Richard Cordray, Ohio attorney general, as Amici Curiae, US Banh, National As-
sociation u Jomes W Renfro, No- CV-10-716322 (Cuyahoga Cty Ohio Ct Common Pleas Oct
27, 2010); Office of Ohio Attorney General Richard Cordray, Cordral Outlin.es Fraud in. Cl.eue-
land Foreclosure Case i.Oct 27 , 2070) (online at www ohioattorneygeneral gov,Briefrng-Room/
News-Releases/October-2010/Cordi ay-Outlines-Fraud-in-Cleveland-For eclosure-Ca).

158 Letter from Richard Cordray, attorney general, State of Ohio, to Judges, State of Ohio (Oct,
29,2070)

tssLetter from Richard Cordray, attorney general, State of Ohio, to David Moskowitz, deputy
general counsel, Wells Fargo (Oct 29, 2010)

r6u Offrce of District of Columbia Attorney General Peter J Nickles, Statement of Enforcement
Intent Regarding Deceptiue Foreclosure Sale Notices (.Oct 27, 2010) (online at newsroom dc gov/
show aspx?agency=occ&section=2&release=
20673&year=2010&frle=file aspxfa2frelease%2f2067S(r.2fforeclosure%2520statement pdf.)

16r NIERSCORP, Inc, ,/I{ERS Response to D C Attorney General's Oct 28, 2010 Statement of
Enforcement (Oct. 28, 2010) (online at rvwu'mersinc orglnelvs/details aspx?id=250) The state-
ment emphasizes that "[w]e will take steps to protect the lawful right to foreclose that the bor-
rower contractually agreed to if the borrower defaults on their mortgage loan " The law iirm
K&L Gates has also publisheil a legal analysis critical ofthe attorney general's actions See K&L
Gates LLP, DC AG Seehs to Stop Home Loan Foreclosures Based on Incomplete Legal AruaL1,sis,
Mortgage Banking & Consurner Financial Products Alert (Nov 1, 2010) tonline at
u'u'rv klgates com,/nervsstancl/detail aspx?publication=6737J

162 Office of Connecticut Attorner General Richard Blumenthal, Attorner- General Intestigating
Defbctiue GMACtAIII, Foreclosure"Dot's, Demands Halt To lts CT Foreclbsures (Sept. 27."2070-)
(online at wuu ct gorTag/cwp/view asp?A=2341&Q=466312)

163 Offlce of Connecticut Attorney General Richard Blumenthal, Attorruey General -i'shs CT
Courts To Freeze Home Foreclosures 60 Days Because of Defectiue Docs (Oct 1. 2010)
(www ct gov,/ag,'cwprview asp?A=2341 &Q=466548 )

r 6a Letter from Judge Barbara M Quinn, chief court administrator, State of Connecticut Iudi-
cial Branch. ro Richard Blumenthal, attorney general State ol Connecticut (Oct 14. 2010r



5. other Possible Implicatio.llr*.rrial "Front-End" Fraud
and Documentation Irregularities

Until the full scope of the problem is determined, it wili be dif-
ficult to assess whether banls, servicers, or borzowers knew of the
irregularities in the market. However, there are several signs that
the problem was at least partially foreseeable. tr'or example, numer-
ous systems had been developed to circumvent the slow, paper-
based property system in the United States. MERS, discussed in
more detail above, represented an attempt to add speed and sim-
plification to the property registration process, which in turn would
allow property to be transferred more quickly and easily. MERS
arose in reaction to a clash: during the boom, originations and
securitizations moved extremely quickly. But the property law sys-
tem that governed the underlying collateral moves slowly, and is
heavily dependent on a variety of steps memorialized on paper and
thus inefficient at processing enormous lending volume. While sys-
tems like MERS appeared to allow the housing market to accel-
erate, the legal standards underpinning the market ilid not change
substantially.l6s In some respects, the irregularities and the
mounting legal problems in the mortgage system seem to be the
consequence of the banks asking the property law system to do
something that it may be largely unequipped to do: process millions
of foreclosures within a relatively short period of time.100 The
Panel emphasizes that mortgage lenders and securitization
serwicers should not underbake to foreclose on any homeowner un-
Iess they are able to do so in full compliance with applicable laws
and their contractual agreements with the homeowner. If legal un-
certainty remains, foreclosure should cease with respect to that
homeowner until all matters are objectively resolved and vetted
through competent counsel in each applicable jurisdiction. Satisfac-
tion of applicable legal standards and legal certainty is in the best
interests of homeowners as well as creditors and will enable all
concerned parties to exercise properly their legal and contractual
rights and remedies.

This combination of factors-a demand for speed, the use of sys-
tems designed to streamline a legal regime that was viewed as out-
of-date, and a slow, localized legal system-may have substantially
increased the likelihood that documentation would be insufficient.
As discussed above, some authorities are taking direct aim at
MERS and the vafiaity of its processes. Coupled with business
pressure exerted on law flrms 167 and contractors 168 to process rap-
idly foreclosure documents, the system had clear risks of encour-
aging corner-cutting and creating substantial legal diffrculties. Fur-
thermore, even if these problems were not foreseeable from the

r65See, e.9., Federal National Mortgage Assoc. v. note 12 (requiring
that the plaintiff provide, mong other things, the f the mortgage, as
well as the street address and stating that failure ess is sufficient to
preclude summary judgment in a foreclosue proceeiling).

166 See Section C, supra, discussing strains on servicers.
l6TDeposition of Tmie Lou Kapusta, In re: Inuestigation of Lau Offices of Dauid J. Stern,

P.A. (Sept. 22,2070).
l6sFederal National Mortgage Association, Foreclosure Tiru Frarus and Compensatory Fees

for Breach of Seroicing Obligations, at 3 (Aug. 31, 2010) (Announcement SVC-2010-12) (online
at www.efanniemae.com/sflguides/ssg/mnltrs/pi1fl2010/svc1012.pil0 (stating that Fmnie Mae
might pursue compensatory fees based on "the length ofthe delay, and any additional costs that
are rlirectly attributable to the delay.").
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vantage point of the housing boom, the downturn in the housing
market and the foreclosure crisis made them much more likely. In
2008 and 2009, a vast amount of attention was given to the dif-
frculty of determining liability in the securitization market because
of problems with documentation and transparency.l6e At this time,
servicers could have had notice of the t5,pes of documentation prob-
Iems that could affect the transfer of mortgage ownership. In some
cases, even when servicers were explicitly made aware of the shod-
dy documentation, they did little to correct the problem. One judge
determined that "[r]ather than being an isolated or inadvertent in-
stance of misconduct . . GMAC has persisted in its unlawful doc-
ument signing practices" even after it was ordered to correct its
practices. lTo

Some observers argue that current irregularities were not only
foreseeable, but that they mask a range of potential irregularities
at the stage in which the mortgages were originated and pooled.
According to that view, current practices simply added to and mag-
nifred problems with the prior practices. The legal consequences of
foreclosure irregularities will be magnified if the prohlems also
plagued originations: after all, foreclosures are still a relatively lim-
ited portion of the market. If aII securitizations or performing
whole loans were to be affected, the consequences could be signifr-
cantly greater. At this point, answers as to what exactly is the
source of the problems at the front end and how severe the con-
sequences may be going forward depend to a large degree on who
is evaluating the problem. The Panel describes below the perspec-
tives of various stakeholders in the residential mortgage market.

a. Academics and Advocates for Homeowners
Many lawyers and stakeholders who have worked with borrowers

and servicers on a regular basis over the past few years, primarily
in bankruptcy and foreclosure cases, maintain that documentation
problems, including potentially fraudulent practices, have been per-
vasive and apparent.17l These actors, including academics who
study the topic, argue that bankruptcy and foreclosure procedures
have been revealing major defrciencies in mortgage serwicing and

t6eSee, eg, Hernando de Soto, Totic Assets Were Hidden Asse/s, Wall Street Journal (Mar
25,2009) (onlinc at online wsj.com/article/SB123793811398132049 html) ("The real villain is the
lack ol trust in the paper on which fsubprime mortgagesl and al] other assets-are printed.
If we don't restore trust in paper, the next default-on credit cards or student loans-rvill trig-
ger another collapse in paper and bring the world economy to its knees ")

rT0Federal National Mortgage Assoc. v. Nicolle Bradbury, supra nole 12 ("The Court is par-
ticularly troubled by the fact that Stephan's deposition in this case is not the frrst time that
GII-{C's high-volume and careless approach to affrdavit signing has been exposed. The ex-
perience of this case reveals
apparently persists. It is lve
It is worth noting that the
tbe purchaser had notice of
conflict u'ill be u'hat. under
versations with industrv sources (Nov 9 2010)

1'-r For example, in her testimony submitted to the Congressional Oversight Panel, Julia Gor-
don of the Center for Responsible Lending writes: "The recent media revelati.ons about "robo-
signing" highlight just onc of the many ways in rvhich servicers or their contractors elevate prof-
its over customer service or duties to their clients, the investors Other abuses include
misappll ing payment s. force-
ate homeorvners for nonforecl
ownership or account sLatus.
Gordon, senior policy counse
clo su re Mitigation P rog ra m.s.
102i IO-goldon.pdl herei rralt
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documentation for quite some time. Professor Katherine M. Porter,
a professor of law who testifred at the Panel's most recent hearing,
wrote: "The robo-signing scandal should not have been a surprise
to anyone; these problems were being raised in litigation for years
now. Similarly, I released a study in 2007-three years ago-that
showed that mortgage companies who frled claims to be paid in
bankruptcy cases of homeowners did not attach a copy of the note
to 407o of their claims." 172 According to this view, the servicing
process was severely flawed, and "servicers falsify court documents
not just to save time and money, but because they simply have not
kept the accurate records of ownership, payments, and escrow ac-
counts that would enable them to proceed legally." 173 In 2008-
2009 over 1,700 lost note affrdavits were fiIed in Broward County,
Florida a1one.174 These affrdavits claim that the original note has
been lost or destroyed and cannot be produced in court. It is impor-
tant to recognize, however, that a lost note affrdavit may not actu-
aIIy mean that the note has been lost. In her written testimony to
the Panel, Professor Katherine Porter points out that her study of
lost notes in bankruptcies "does not prove . . whether the mort-
gage companies have a copy of the note and refused to produce it
to stymie the. consumers' rights or to cut costs, whether the mort-
gage companies or their predecessors in a securitization lost the
note, or whether someone other than the mortgage company is the
holder,/bearer of the note.' 175

If the lawyers' and advocates' assertions of widespread irregular-
ities are correct, it could mean that potentially millions of shoddily
documented mortgages have been pooled improperly into
securitization trusts. Lawyers are using a lack of standing by the
servicers due to ineffective conveyance of ownership of the mort-
gage as a defense in foreclosure cases. Some of these lawyers argue
that the disconnect between what was happening on the "street
level," i.e., with the origination and documentation of mortgages,
and the transfer requirements in the PSAs, is so huge that no cre-
dence can be given to the banks' argument that the issues are
merely technical.176 However, commentators who believe that the
problem is widespread also believe that investors in these
securitization pools, rather than homeowners, may be the best
placed to pursue the cases on a larger scale successfully.rzz

tl. Servicers and Banks
Since the foreclosure irregularities have surfaced, the banks in-

volved have maintained that the problems are largely procedural
and technical in nature. Banks have temporarily suspended fore-
closures in judicial foreclosure states in particular and looked into

rT2Written Testimony of Katherine Porter. supra note 14, at 9 (referencing her paper: Kath-
erine M Porter, Misbehaui.or ancl Mistahe in Banhruptt:1, Mortgage Cloirus, Texas Larv Review,
Vol 87 (2008) iNov,2008) (online at wwwmortgagestudyorg/frles,Misbehaviorpdf) The paper
gives an in-depth analysis of horv mortgage sen'icers frequently do not comply rvith bankruptcy
Iaw

t7-3Wdtten Testimony of Julia Gordon, sLprd note 171. at 11
lTalegalprise Inc, Report on Lost \ote Alfidatlts in Brouard County, Florida (Oci 2010)

l,egalprise is a Florida legal research firm that uses and analyzes public foreclosure court
records

lT5Written Testimony ofKatherine Porter. supro note 14 at 9
176 Consmer larvyers conversation-. s'ith Panel staff lOct 28. 2010)
1;iConsumer lawyers conversations x-ith Panel stafl tNov 9 20101
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their practices, but they state that they do not view these problems
as fundamental either in the foreclosure area or in the origination
and pooling of mortgages. The CEO of Bank of America, Brian
Moynihan, noted in the company's most recent earnings call that
Bank of America has resumed foreclosures, but "it's going to take
us three or frve weeks to get through and actually get aI1 the judi-
cial states taken care of. The teams reviewing data have not found
information which was inaccurate, would affect the frame factors of
the foreclosure; i.e., the customer's delinquency, etcetera.'178 He fo-
cused on the faulty affrdavits and argued that "[they1 frxed the affr-
davit signing problem or will be frxed in very short order." 17e l\{any
of the other large banks have issued statements in the same
vein.180 Most of these banks have either not commented on the
issues around the transfer of ownership of the mortgage or main-
tain that alleged ownership transfer problems are without merit or
exaggerated.lsl

c. Investors
As discussed above, securitization investors have been involved

in Iawsuits regarding underwriting representations and warranties
for some time. Investors in MBS or collateralized debt obligation
(CDO) transactions have a variety of options to pursue a claim.
Claims alleging violations of representations and warranties have
typically focused on violations of underwriting standards regarding
the underlying loans pooled into the securities. Another option may
be to pursue similar claims relating to violations of representations
and warranties with respect to the transfer of mortgage ownership.
In the wake of the current documentation controversies, it appears
that private investors may become more emboldened to pursue put-
back requests and potentially frle lawsuits. For example, and as
discussed above, a group of investors-including FRBNY in its ca-
pacity as owner of RMBS it obtained from American International
Group, Inc. (AIG)-sent a letter to Bank of America as an initial
step to be able to demand access to certain loan frles.182 Direct con-

178Bank ofAmerica QB 2010 Earnings Call Transcript, supra note 97, at 6
r7-eBank ofAmerica Q3 2010 Earnings Call Transcript, supra note 9?, at 6
lsoJPMorgan Chase & Co, Finoncial Results 3Q70, at 15 (Oct 13, 2010) (online at

frles shareholder com/downloads/ONE/105 1047839x0x409 1 64/e2?fl d,82-ef7 4-429e-8ffl-
7d6706634621/3Q10_Earnings Presentation pdl) (hereinalter "JPMorgan Q3 2010 Financial Re-
sults") ("Based on our processes and reviews to date, we believe underlying foreclosure decisions
rvere justifred by the facts and circumstances "); Wells Fargo Update on Affidavits and Mortgage
Securitizations, supra note 23 ("The issues the company has identiiied do not relaie in any way
to the quality of the customer and loan data; nor does the company believe that any of these
instances led to foreclosures which should not have otherrvise occurred " )

181For example, the American Securitization Forum issued a statement questioning the legit-
imacy of concerns raised about securitization practices: "In the last few days, concerns have
been raised as to rvhether the standard industry methods oftransferjng ou'nership ofresiden-
tial mortgage loans to securitization trusts are sullicient and appropriate. These concerns are
u'ithout merit and our membership is confrdent that these methods of transfer are sound and
based on a u'ell-established body of law governing a muLti-tdllion dollar secondary mortgage
market." See American Securitization Forum. ASF Says Mortgoge Securitization Legal Struc-
tures & Loott TrtLrusfers Are Sound (Oct 15, 2010) ionline at wvw americansecuritization com/
story.aspx?id=4457) (hereinafter "ASF Statement on X{ortgage Securitization Legal Structures
and Loan Transfers"). ASF will issue a y'hite paper in the coming weeks to elaborate further
on this statement

182 See Letter from Gibbs & Bruns LLP to Countrryide, supra note 95 As noted above, the
letter predominantly alleges problems with loan qua[it1' and l-iolation of prudent sen'icing'obli-
gatiorrs See also Gibbs & Bruns LLP, Institutional Hol.ders of Countryuide-Issued RMBS Issue
Notice of Non-Performottce Identifiing ,\lleged Foilures Jfaster Serui,cer to Perform Cotenants
and Agreenrents in More Than 517 Billion of Countryu e-lssued.RMBS (Oct. 18, 2010r ionline

Continued



tact with the bank was initiatednb'"".rr.u the securitization trustee
(Bank of New York) had refused to comply with the initial request
in accordance with the PSA. FRBNY, as an investor, is on equal
footing with aII the other investors, and according to FRBNY's rep-
resentatives, they view this action and any potential participation
in a future lawsuit as one way to attempt to recover funds for the
taxpayers.183

While there may be a growing appetite for pursuing such law-
suits, these lawsuits still have to overcome a fair number of obsta-
cles built in to the PSAs,rs+ as well as problems inherent in any
J.egal action that requires joint action by many actors.lss As a gen-
eral matter, what appears to be a signifrcant problem is that the
operating documents for these transactions generally give signifr-
cant discretion to trustees in exercising their powers,186 and these
third parties may not be truly independent and willing to look out
for the investors.l87

F. Assessing the Potential Impact on Bank Balance Sheets

l.Introduction
A bank's exposure to the cur-rent turmoil in the residential real

estate market stems from its role as the originator of the initial
mortgage, its role as the issuer of the packaged securities, its role
as the underwriter of the subsequent mortgage trusts to investors,
and/or its role as the serwicer of the troubled loan.188 Through

at www.gibbsbruns.com/frles,tlploads,{DocumentsDress Release GlbbsVa21&%ZlBruns%20
10 18 10.pdfl; Gibbs & Bruns LLP, CountrT,wide RMBS Initiatiue (Oct. 20, 2010) (online at

u'ww, gilbsbruns.com/countrywide-rmbs-initiative- 10-2 0-20 1 0/ ).
183 FRBNY staff conversations with Panel staff (Oct 26.2010)
rEaFor further discussion ofthese obstacles. see Section D2 In addition, see description of

PSAs in Section D 7. supra
18sFor example, the investors taking action have to consider costs associated with their litiga-

tion such as indemnifications to be given to trustees vhen those are directed to initiate a law-
suit on the bondholders'behalf. Another consideration is that non-participating investors may
also ultimately benefit from legal actions without contributing to the costs

186For example, in some PSAs, trustees are not required to investigate anv report or, in many
agreements, request put-backs. unless it is requested by 25 percent of investors. See Pooling attd
Seruicing .Apyreement by and among J.P Morgan Acceptance Corporation I, Deposilor, et al, at
722 (Apr 1, 2006) (oniine at w scribd com,/doc/31453301/Pooling-Servicing-Agreement-
JPMAC2006-NC1-PSA)- Absent that threshold being met, the trustee has discretion to act For
further discussion. see Section D 2

lsTArnherst Securities Group LP, Conference CalI: "Robosigners, MERS, And The Issu.es With
Reps and Worrants" (Oct 28, 2010). If the investors wished to act against trustees they believe
are not independent, there are some legal avenues they could pursue For example, the investors
could remove the trustee using provisions that are typically in PSAs that allow for such a re-
moval Such provisions, however, often require 51 percent of investors to act. In addition, io the
extent that the trustees are found to be fiduciaries, if the trustee takes a specific action that
the investors believe not to be in their best interest, they may be able to sue the trustee If
successful, investors could be awarded a number ofpossible remedies, including damages or re-
moval of the trustee. Greenfield, Stein, & Senior, Fiduciary Rentoual Proceedings (online at
u'wrv gss-larv com,/PracticeAreas,{Fiduciary-Removal-Proceedings asp ) (accessed Nov 12, 20 t 0);
GaryB Freidman,ReliefAgainstoFiduciary,: SCPAl2102Proceedings, NYSBATT-ustsandEs-
tates Law Section Neu,sletter, at 1-2. 4 (Oct 13, 2003) (online at wwrv gss-law com/CM/Articles,/
SCPA.q.202702V"20Proceedings-:.20-%20Revised.pdfl ("The failure of the frduciarl. to comply with
a cour-t order directing that the inlbrmation be supplied can be a basis for contempt under SCPA
$ 606, 607 1 and,/or suspension or removal of the fi duciary under SCPA $ 711.")

l8EThere are also risks for holders of second lien loans, but these loans are not as directly
impacted b1'foreclosure inegularities as first-lien mortgages, since most second liens u'ere not
securitized, and are held on the balance sheets of banks and other market participants As dis-
cussed above, if second liens rvere perfected and first Iiens rrere not. they may actually take
prioritv. See Section D.2 {br lurther scussion of effects on second lien holders.

An anal1'st report from January 10. values securitized second liens only at $32.5 billion of
the 31 053 trilLon ofthe total second liens outstanding. Amherst Securities Group LP, Amherst
Mortgage Insight, 2nd Liens Hott hnportant at 12 (Jan. 29,2010
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these various roles in the mortgage market, the banking sector's
vulnerability to the current turmoil in the market generally encom-
passes improper foreclosures, related concerns regarding title docu-
mentation, and mortgage repurchase risk owing to breaches in rep-
resentations and warranties provided to investors.

Many investment analysts believe that potential costs associated
with bank foreclosure irregularities are manageable, with potential
liabilities representing a limited threat to earnings, rather than
bank capital.l8e Market estimates stemming from foreclosure irreg-
ularities to a potential prolonged foreclosure moratorium range
from $1.5 to $10.0 billion for the entire industry.leo However, while
the situation remains fluid, the emerging consensus in the market
is that the risk from mortgage put-backs is a potentially bigger
source of instability for the banks.1e1 Using calculations based on
current market estimates of investment analysts, the Panel cal-
culates a consensus exposure for the industry of $52 billion. Aside
from the potential for costs to far exceed these market estimates
(or be materially lower), the wild card here is the impact of broader
title documentation concerns across the broader mortgage market.
In any case, the fallout from the foreclosure crisis and ongoing put-
backs to the banks from mortgage investors are likely to continue
to weigh on bank earnings, but are, according to industry analysts,
unlikely to pose a gl:ave threat to bank capital levels.re2

However, there are scenarios whereby wholesale title and legal
documentation problems for the bulk of outstanding mortgages
could create signifrcant instability in the marketplace, leading to
potentially significantly larger effects on the balance sheets of
banks. Under signifrcantly more severe scenarios that would engulf
the broader mortgage market-encompassing widespread legal un-
certainty regarding mortgage loan documentation as weII as the
prospect of extensive put-backs impacting agency and private label
mortgages-bank capital levels could conceivably come under re-
newed stress, particularly for the most exposed institutions.le3 It

At the end of the second quarter of 2010, the four largest U.S. commercial banks-Bank of
America, Citigroup, JPMorgan Chase, and Wells Fargo reported $433.7 billion in second lien
mortgages while having total equity capitai of$548.8 billion. Araherst Securities Group LP data
provided to Panel staff (Sept. 2, 2070); Federal Deposit Insurance Corporation, Statistics of De-
positorl Institutions (online at rvwt'2.fdic.gov/sdi/) (accessed Nov. 12, 20'10). This frgure is based
on reporling by the banks, not their hold:ing companies, and therefore may not include all second
Iiens held by affrliates

rseFBR Foreclosure Mania Conference Ca1l, supra note 3
leoSee Section FZ tbr further discussion on costs stemming from a foreclosure moratorium
lelHowever. to the extent that banks hold MBSs originated,/issued by non-affrliates, they may

themselves benefrt from put-backs
IezCredit Suisse, U.S Banhs: Mortgage Put-bach Losses Appear Manogeable lbr the Large

Banhs, at 4 (.Oct. 26,2010) (hereinafter "Credit Suisse on Mortgage Put-back Losses"); Deutsche
Bank, -Reulsillng Putbachs and. Securitizations, at 7 (Nov. 1, 2010) (hereinafter "Deutsche Bank
Revisits Putbacks and Securitizations"); FBR Capital Markets, Repurchase-Related Losses
Roughly $4.18 for Irtduslry Sensqtionalistn Not Warratied (Sept 20, 2010) (hereinafter "FBR
on Repurchase-Rclated Losses"); Standard & Poor's on the Impact ofMortgage Troubles on US
Banks, supro note 106

ls3There are other mortgage risks that are difficult to quantify, such as the potential effect
morlgagc put-backs may havc on holders of interests in CDOs and the banks that serye as
counterparties for synthetic CDOs A s-vnthetic CDO is a privately negotiaied hnancial instru-
ment that is generalll, made up of credit default swaps on a referenced pool of frxed-income as-
sets. in these cases often inchrding the mezzanine tranches of RIIBSs Large banks served as
interrnediaries for clients wishing to shift risk and therefore structure a synthetic CDO. These
banks packaged and undenvrote s1'nthetic CDOs and may have retained a certain amount of
liquidity risk It is nearly impossible, horrever, to measure the possible effect of this issue due
to the fact that there is no reliable data that estimates the size of rhe CDO market, and the

Continued
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is unclear whether severe mortgage scenarios were modeled in the
Federal Reserye's 2009 stress tests, which, in any event, did not ex-
amine potential adverse scenarios beyond 2OlO.7e4

While the situation is still uncertain, the worst-case scenarios
would have to presuppose at a minimum a systemic breakdown in
documentation standards, the consequences of which would likely
grind the mortgage market to a halt. However, it is important to
note that, so far, many of the experts who have spoken to the ques-
tion (and the banks themselves) believe that securities documenta-
tion concerns are unlikeiy to trigger meaningful broad-based losses.
These experts state that although put-backs owing to breaches of
representations and warranties will continue to exert a toll on the
banks, it wiII largely be manageable, with costs covered from ongo-
ing resewes and earnings. Furthermore, as noted in Section D,
there are a considerable number of legal considerations that will

securitized debt held on frnancial institution balance sheets.leT

fact that counterparty risk in synthetic CDOs is agreed to under a private contract ald there-
lbre no data is publicly available Panel staffconversations with industry sources (Nov 4,2010)

For general information on the counterparty risk involved in synthetic CDOs, see Michael Gib-
so4 Understorudirug the Rish of Sl,nthetic CDOs (July 2004) (online at ws'w.curacao-larv com./
u'p-content/uploads/2008/10/f ederal-resen'e-cdo-analysis-2004.pdfl .

leaBoard of Governors of the Federal Resen,e System. The Superuisory Capital Assessmezl
Program: Desigrt artd ImpLementation (Apr 24, 2009) (online at v'ww federalreserue gov/
newsevents/press,/bcreg,hcre920090424a1 pd1)

1e5See Section D for a discussion on legal considerations offoreclosure document irregular-
ities

LeEBoard ot Governors of'the l'ederal Reserue S1.sLem, Slollsllcs & Historical Data: Mortgage
Debl Ozlslonding (Sept 2010) ionline at www federalreserve gov/econresdata/releases/
mortoutstan d"/current htm)

t!1 Id
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FIGURE 2. RESIDENTIAL (1-4 FAMILY) MORTGAGE DEBT OUTSTANDING, 1985_2009 198
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Industry-wide, 4.6 percent of mortgages are classifred as in the
foreclosure process. In addition, 9.4 percent of mortgages are at
least 30 days past due, approximately half of which are more than
90 days past due.lee

FIGURE 3: DELINQUENCY AND FORECL0SURE RATES (2006-2010) 200
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lssBoard of Governors of the Federal Resene System, Federal Re,serre Stolis/ral ReLease:
Flou' of Funtl.s Arr:ounts of th.e t ln.i.ted. Sfofcs: Dalo Doutnlwtl. Progt'ant (Imtrument: Home Mort-
gages, Frequency: Annually, L.218) (online at www federaLreserve gov/datadou.nload/
Choose aspx?rel=Z 1) (accessed Nov 12, 2010).

rerlMortSJage Bankers Association, Nolional Deli,nquenry Szrlc.r. Q2 2010 lAtg 26.2010)
(hereinafter "MBA National Delinquency Surwey, Q2 2010"). Sea aiso N{ortgnge Bankers Associa-
t,ion, Dolin.quen.cic artrl. Foreclosare Slorls Decrzase i.n Lalesl MBA Natiottol I)r,linrTizerrcy Srzrue-'l
lAug 26. 2010) (online at ww mbaa org,O,IewsandMedia?ressCentery'73799-htm) (hereinal'ter
''MRA Press Release on l)elinquencies and Foreclosu'e Stats")

?{roI)elinquency rates include loans that are ilO days, 60 dal's, and 90 da_vs or morr past due
Foreclosure rates include loans il the foreclosr:re process at the end of each quarter- See 1d.
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a. Leading Market Participants
Troubled mortgages were largely originated in 2005-2007, when

underwriting standards were most suspect, parti.cularly for
subprime, Alt-A and other loans to low-credit or poorly documented
borrowers. Figure 4 below outlines the largest mortgage originators
during this period, ranked by volume and market share.

FIGURE 4. LARGESI U S I\lORIGAGE ORIGINATORS 2OO5 2OO7 201

IDol ars in bi lions]

Bank of Amer ca 1,880

Countryw de Financ al 1,362

Bank of America Modgage & A11 liates 518

Wells Fargo 1,324
Wells Fargo Home l\4orlgage 1,062

Wachovia Corporatron 262
JPlVorgan Chase 1,151

Chase Home Frnance 566

Washingion Mutual 584

C tigroup 506

Iop Four Aggregate 4,861

Total Mortgage (lriginations (2005 2007) 8,530

201 lnside lvodgage Finance

The four largest banks accounted for approximately 60 percent of
all loan originations between 2005 and 2007. Totals for Bank of
America, Wells Fargo, JPMorgan Chase, and Citigroup include vol-
umes originated by compalies that these firms subsequently ac-
quired, As Figure 4 indicates, a signifrcant portion of Bank of
America's mortgage loan portfolio is comprised of loans assumed
upon its acquisition of Countrywide Financial. Similarly, JPMorgan
Chase more than doubled its mortgage loan portfolio with its acqui-
sition of Washington Mutual.

Figure 5, below, details the largest originators of both Alt-A and
subprime loans between 2005 anrl 2007. The frve leading origina-
tors of Alt-A and subprime loans represented approximately 56 per-
cent and 34 percent, respectively, of aggregate issuance volume for
these loan types. Alt-A and subprime loans represented approxi-
mately 30 percent of aII mortgages originated from 2005 to 2007.

FIGURE 5' LEADING ORIGINATORS OF SUBPRIME AND ALT-A LOANS, 2005_2007202
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FIGIJRE 5' LEADING 0RIGINATORS 0F SUBPRI[4E AND ALT-A LOANS 2005-2007 202-C0ntinued

lDo lars in b I ionsl

Gompany

Lehman Brothers 2o:
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Total AltA 0riginations (2005-2007) 1,065

SUBPRIME ()RIGIIIATI()l,IS
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l1?
109

la2
99

T1

75
70
68
45
23
55

344

1,458

202 lnside l\,lortgage Finance
20slncludes Alt-A originations lrom Lehman Brcthers subsidiary, Aurora Loan Seruicm, LLC

As shown in Figure 6, below, the frve leading underwriters (pro
forma for acquisitions) of non-agency MBS between 2005 and 2007
accounted for 58 percent of the total underwriting volume for the
period. It is of note that the three frrms with the largest under-
writing volumes during this period, Lehman Brothers, Bear
Stearns, and Countrywide Securities, have either failed or been ac-
quired by another company.

FIGURE 6: LEADING UNDERWRITERS OF NON-AGENCY MORTGAGE-BACKED SECURITIES, 2OO5_
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2oa lnside lvortga ge Finance

As noted above, banks either retain or securitize-market condi-
tions permitting-the mortgage loans they originate. In terms of
mortgages retained on bank balance sheets, Figure 7 below lists
banks with the largest mortgage loan books, as well as the con-
centration of foreclosed mortgage loans, ranked !y volume and as
a percentage of overall residential mortgage balance sheet assets.
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FIGURE 7. BANK HOLDING COMPANIES WITH I_4 FA[4ILY LOANS IN FORECLOSURE PROCEEDINGS,

JUNE 2010 20s

lDollan in blllionsl

Iotal l-4
Family
[oans ;,,1,,;;j;: '-"fi'irij#

Bank of America 421 I
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JPlVorgan Chase
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I78 4
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44
41
l5
?t
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44
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50

10 2

32

18 8

17 6

19 5

60
66
25
21
24
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215
21 4

Total lor All Bank Holding Companies 2,152.2

205SNL Financial, These data include revolving 0r permanent loans secured by real estate as evidenced by mortgages (FHA, FMHA, VA, or
c0nventi0nal) 0r other liens (first 0r juni0il secrred by 1-4 family resideniial property.

The leading mortgage servicers are ranked below by loan volume
serviced and market share, including the percentage of the overall
portfolio in foreclosure. During the second quarter of 2010, the 10
largest servicers in the United States were responsible for selvicing
67.2 percent of all outstanding residential mortgages.

FIGURE 8: LARGEST U.S. M0RTGAGE SERVICERS, JUNE 2010 205
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2054s a point of reference, as 0f lune 2010, 63 percent 0I foreclosures occurred on homes where the loan was either owned or guaranteed

by governmert lnvestors such as Fannie Nlae ard Freddie l\,lac, while the remaining 37 percent 0f foreclosures were on homes owned by pri-
vate investors. Data 0n percentage 0J p0rtf0li0 in f0recl0sure unavailable for Ally Financial, llS Banc0rp, 0nEwest Bank, and PNC tinaicial
Seruices Group lnside l\.fortgage Finance.

2. Foreclosure Irregularities: Estimating the Cost to Banks
Assessing the potential frnancial impact of foreclosure irregular-

ities, including a prolonged foreclosure moratorium, on bank sta-
bility is complicated by the extremely fluid nature of current devel-
opments. For example, after unilaterally halting foreclosure pro-
ceedings, both Bank of America2oT and AlIy Financial (GMAC) an-

349 33
190 18
176 t]
156 I 5

155 I 5

150 14
7155 612

10 640

2ot Bank of America is fiequently mentioned by analysts as haring potentialll/ high exposure,
in part because of its purchase of Count4rvide Financial and llernll Lynch, which rvas heavily
invoh'ed in CDOs. and its assumption of successor liabilit_r During the Panel's October 27, 2010
hearing, Gu1' Cecala o1 lnside l\{ortgage Finance noted that Bank of America u'as one of the

Company
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nounced their intention to resume foreclosure proceedings in the
wake of internal reviews that did not uncover systemic irregular-
ities, according to both frrms.2oS Looking ahead, the chief variables
are the extent and duration of potential foreclosure disruptions or
an outright moratorium, which would impact servicing and fore-
closure costs and housing market prices (and recovery values).
Such scenarios would also Iikely increase litigation and legal risks,
including potential frnes from state attorneys general, as well as
raising questions regarding the extent to which title irregularities
may permeate the system.2oe

During recent conference calls for third quarter 2010 earnings
and subsequent investor presentations, the frve largest mortgage
senricers addressed questions regarding foreclosure irregularities
and potential liabilities stemming from these issues.2lo

. Bank, of America 211-Bank of America initially suspended fore-
closure sales on October 8, 2010 across all 50 states after reviewing
its internal foreclosure procedures. On October 18, 2010, the bank
began amending and re-frling 102,000 foreclosure affrdavits in 23
judicial foreclosure states, a process expected to take three to five
weeks to complete. While asserting that it is addressing issues sur-
rounding affrdavit signatures, the company claims that it has not
been able to identify any improper foreclosure decisions.212

few major morlgage lenders to steer au'ay from the subprime market Upon the bank's acquisi-
tion of Countrlm'ide in 2008, however, Bank of America became the holiler of the largest
subprlme mortgage portfolio (in the industry) See Testimony of Guy Cecala, supra note 133

208Bank ofAmerica Q3 2010 Earnings Cali Transcript, supro note 97, at 6 ("On the fore-
closure area , we changed and started to reinitiate the foreclosures "): GMAC Mortgage
Statement on Independent Review and Foreclosure Sales, supro note 20 t"In addition to the na-
tionwide measures, the review and remediation activities related to cases invoh-ing judicial affr-
davits in the 23 states continues and has been underway for approximately tu'o months As each
of those liles is reviewed, and remediated when needed, the foreclosure process resumes GMAC
Mortgage has found no evidence to date of any inappropriate foreclosures ")

2oe See Section F 3 for further discussion on potential bank liabilities from securitization title
irregularities and mortgage repurchases or put-backs

2loIn October 2010, the SEC sent a letter to ChiefFinancial Officers ofcertain public compa-
nies to remind them of their disclosure obligations relating to the foreclosure documentation
irregularities- See Sample SEC Letter on Disclosure Guidelines, supra note 113. The letter noted
that affected public companies should carefully consider a variety of issues relating to fore-
closurc documentation irregrrlarities, including trends, known demands, commitments and other
similar elements that might "reasonably expect to have a material favorable or unfavorable im-
pact on your results of operations, liquidity, and capital resources " Although the Ietter notes
a varietv of areas that would require disclosure, the quality of disclosure will depend on what
the companies in question are able to determine abou[ ihe effecL of the irregularities on their
operations Genuine uncertainty will result in less useful disclosure Once the information is
provided in a report, however, companies have a duty to update it if it becomes inaccurate or
misleading

2tlBankofAmericaCorporation,3Ql0EarruingsResults,at 10-11(Oct 19,2010)(onLineat
phx-corporate-ir neL/Exter-
nal.File?item=UGFyZWS0SUQ9NjY0MDd8Q2hpbGRJRD0tM)LxUeXBIPTM=&t=1); Bank of
America Q3 2010 Earnings Call Transcript, supro note 97, at 6

212It was recently reported that Bank ofAmerica found errors in 10 to 25 foreclosure cases
out of the first several hundred the bank has examined Writl,en Testimony of Katherine Porter,
supra note t4, at 10); Jessica Hall & Anand Basu, BanA of America Corp Achnouledged Sorne
Mistahes in Foreclosure FiLes as it Begins to Resubmit Doc:uments in 102,000 Cases, tJte Woll
Street Journal Sotd, Reuters loct 25, 2010) (online at wws'reuters com./article/
idLTSTRE69O04220701025) Bank of America expects increased costs related to irregularities in
its foreclosure affidavit procedures during the fourth quarter of 2010 and into 2011 Costs asso-
ciated rvith reviewing its foreclosure procedures, revising alfidavit frlings, and making other
operational changes will likely result in higher noninterest expense. including higher serwicing
costs and lcgal expenses Furthermore. Bank ofAmerica anticipates higher serricing costs over
the long term it it rnust make changes to its lbreclosure process Finalll', the time to complete
foreclosure sales ma-v increase tempotarill' lvhich may increase nonperforming loans and serv-
icing advanccs and may impact the collectability of such advances as well as the value of the
bank's mortgage seruicing rights Bank of America Corporation, Fortt l0 Q for the Quarterly

Continued
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. Citigroup2ls-Citigroup has not announced plans to halt its
foreclosure proceedings. The bank has nonetheless initiated an in-
ternal review of its foreclosure process due to increased industry-
wide focus on foreclosure processes. It has not identifred any issues
regarding its preparation and transfer of foreclosure documents
thus far. However, Citigroup noted in a recent frling that its cur-
rent foreclosure processes and frnancial condition could be affected
depending on the results of its review or if any industry-wide ad-
verse regulatory or judicial actions are taken on foreclosures.2l4

. JPMorgan Chase2ls-Beginning in late September to mid-Oc-
tober 2010, JPMorgan Chase delayed foreclosure sales across 40
states, suspending approximately 127,000 loan frles currently in
the foreclosure process.216 While the company, similar to Bank of
America, has identifred issues relating to foreclosure affrdavits, it
does not believe that any foreclosure decisions were improper. On
November 4, 2OlO, JPMorgan Chase stated that it will begin re-
filing foreclosures within a few weeks.217 The frrm also stated in
a recent frling that it is developing new processes to ensure it satis-
fies all procedural requirements related to foreclosures.218

. Wells Fargo2le-Wells Fargo expressed confrdence in its fore-
closure documentation practices and reiterated that the frrm
has no plans to suspend foreclosures. The bank added that an
internal review identifred instances where the frnal affrdavit
review and some aspects of the notarization process were not
properly executed. Accordingly, Wells Fargo is submitting sup-
plemental affrdavits for approximately 55,000 foreclosures in
23 judicial foreclosure states.220

. Ally Financial GMAC)22a - As of November 3,2OlO, GMAC
Mortgage reviewed 9,523 foreclosure affrdavits, with re,u-iew

Period Endecl September 30, 2010, at 95 (Nov 5, 20101 (online at sec.gov/Archives/edgarldatal
70858/00009501 23].01075451 924513e1Ovq.htm ).

213Citigroup, Inc, Transcript: Citi Third Qttarter 2010 Earnings Reuieu, at 6 7 (Oct 18,
2010) (online at ww,citigroup.com/citi/frildata/qer103tr pdf?ieNocache=128-t

214 Citigroup 10-Q for Q2 2010, supra note 101, at 52
2r5JPMorgan Q3 2010 Financial Results, suprd note 180, at 14 15; Q3 2010 Earnings Call

Transcript, szpra note 53
JPNIorgan Chase anticipates additional costs from implementation of these new procedures,

as rvell as expenses associated with maintaining foreclosed properties, re-frling documents and
foreclosure cases, or possible declining home prices during lbreclosure suspensions These costs
are dependent on the length of the foreclosure suspension JPMorgan Chase & Co, Form 10
Q for the QuarterLy Period Ended September 30, 2010, at g3 (Nov 9, 2010) (online at
$'ww sec gov/Archives/edg arldat'a119677 10000950123 10102689/y86142e 1 0r'q htm) (hereinafter
"JPMorgan Chase Form 10-Q")

2re,JPMorgan Chase Form 10 Q, supra note 215, at 93, 200.
2ltJPMorgan Chase & Co, BancAnalysts Association of Boston Conference, Charlie Schart.

CEO, Retail Financial Services, at 33 (Nov. 4, 2010) (online at frles shareholder com/downloads/
ONE/967802442x0x415409/c88{9007-6b75-4d7c-abf6-846b90dbc9e3/
BAAB Presentation Dralt 11-03-10 FINAL PRINT pdO (hereinafter "JPM Presentation at
BancAralysts Association of Boston Conference").

218JPMorgan Chase Form 10 Q, supro note 215, at 93
21eWel1s Fargo & Company, 3Q10 Quarterll, Supplentent, ai 26 (Oct 20, 20L0) (online al

rvww.wellsfalgo.com/downloads/pdf/press/3Q10 Quarterly Supplement.pdfl; We11s Fargo & Com-
panv, @3 2010 Earnings Call Transcript rOct. 20,2010t-(online at ws'\y.morningstar.com/earn-
023/earnings-earnings-call-transcript aspx{fu-FC/en-US shtml)

22oWells Fargo Update on Affidavits and lloftgage Securiti.zations. supra note 23
Thc company has stated that it could incur significant legal costs if its internal revierv of its

foreclosure procedures causes the bank to re-execute loreclosure documents. or i{ fbreclosure ac-
tions are challenged by a bonower or overturned by a court Wells Fargo & Company, Form
10 Q for the Quorterb Period En.d.ecl September 30, 2010, at 42 43 tNor' 5. 2010) (online at
sec gov/Archives ledgarldatalT29T 1/000095 0 123 10 10 1.184/f56682e1.0vq htm I

22lAllyFinancial Inc,3Ql0 Earnrngs Reltert', at 10 (Nov 3,2010 ionline atphxcorporate-
ir net,/Exter-
nal.Frle?item=UGFyZW50SUQ9N{zQ2Nzg3\ruDaGlsZEIEPTQwMjNIz OHTUeXBIPTI=&t= 1)
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pending on an additional 15,500 frles. The company noted that
its review to date has not identifred any instances of improper
foreclosures. Where appropriate, GMAC re-executed and refrled
affrdavits with the courts. GMAC stated that it has modifred
its foreclosure process, increased the size of its staff involved
in foreclosures, provided more training, and enlisted a "special-
ized quality control team" to review each case. The company
expects to complete all remaining foreclosure file reviews by
the end of the year. Furthermore, GMAC recently implemented
supplemental procedures for all new foreclosure cases in order
to ensure that affrdavits are properly prepared.222

While a market-wide foreclosure moratorium appears less likely
following comments from the Administration and internal reviews
by the affected banks, state attorneys general have yet to weigh in
on the issue. Market estimates of possible bank losses related to a
foreclosure moratorium have varied considerably, from $1.5 billion
to $10 billion.223 Industry analysts have noted that a three-month
foreclosure delay could increase servicing costs and losses on fore-
closed properties. In addition, banks could also face added litigation
costs associated with resolving flawed foreclosure procedures.22a
However, these estimates can of course become quickly outdated in
the current environment. As noted, frrms that previously sus-
pended foreclosures are now beginning to re-frle and re-execute
foreclosure affidavits, and market estimates accounting for shorter
foreclosure moratoriums are currently unavailable.

Although they have not been implicated in the recent news of
foreclosure moratoriums, thousands of small to mid-level banks
also face some risk from foreclosure suspensions if they act as
servicers for larger banks.225 Generally, small community banks,
as well as credit unions, are more likely to keep mortgage loans on
their books as opposed to selling them in the secondary market.
They primarily use securitization to hedge risk and increase lend-
ing power.226 Accordingly, foreclosure moratoriums would prevent
small banks and credit unions from working through nonper-
forming loans on their balance sheets, Iimiting their capacity to
originate new loans.227 As of June 2010, residential mortgages

222Ally Financial Inc., Form 10-Q for the Quarterly Period Ended September 30, 2010, aL 75-
76 (Nov,9,2010) (online at www,sec,gov/Archives/edgar/data/40729/0001193125102524791
d10q htm).

22sA Credit Suisse research note estimated that Bank of America, JPNIorgan Chase, and
Wells l'argo could each fhce $500 million-$600 million in jncreased seruicing costs and write-
downs on foreclosed homes, assming a three-month foreclosure delay and associated costs and
u'rite-downs approximating 1 percent per month ,{n FBR Capital l\{arkets research note esti-
mated $6 billion-$l0 billion in potential losses from a three-month lbreclosure moratorium
across the entire banking industry This estimate assumes that there are approximately 2 mil-
lion homes currently in the foreclosure process- and that the costs of a delay on each foreclosed
property is 51,000 per month Credit Suisse, Mortgage Issues Mount, at 10 fOct 15, 2010) (here-
inafter "Credit.Suisse on Mountrng Mortgage Issues".t; FRR Foreclosure NIania Conference Call,
supro note 3

22aFBR Foreclosure Mania Conference Ca1l, supra note 3
225 Treasury conversations with Panel staff (Oct 21, 2010)
226Third \\Iay staffconversations with Panei staff(Oct 29.2010r
22?-Jason Gold and Anne Kim, The Case Against a Foreclosure floratoriunu Third Way Domes-

tic Policy N[emo, at 3--4 (Oct 20, 2070) (on]ine at content thirdrva-v org/publications/342/
Third_Way'_NIemo_-_The_Case_Against_a_Foreclosure_Nloratonum pdft ihereinafter "Third Way
Domestic Policy Memo on the Case Against a Foreclosure Moratorium



52

made up 31 percent of sma1l banks' Ioan portfolios and 55 percent
of credit union porbfolios.228

3. Securitization Issues and Mortgage Put-backs
Foreclosure documentation issues highlight other potential-and

to some degree, related-mortgage market risks to the banking sec-
tor. Questions regarding document standard.s in the foreclosure
process are tangential to broader concerns impacting bank's rep-
resentations and warralties to mortgage investors, as well as con-
cerns regarding proper legal documentation for securitized loans.

Given the lack of transparency into documentation procedures
and questions as to the capacity of disparate investor groups to
centralize claims against the industry, market estimates of poten-
tiai bank liabilities stemming from securitization documentation
issues vary widely.

a. Securitization Title
As discussed above, documentation standards in the foreclosure

process have helped shine a light on potential questions regarding
the ownership of loans sold into securitization without the proper
assignment oi title to the trust that sponsors the mortgage iecuri-
ties. There are aL least three points at which the mortgage and the
note must be transferred during the securitization process in order
for the tmst to have proper ownership of the mortgage and the
note and thereby the authority to foreclose if necessary. Concerns
that the proper paperwork was not placed in the securitization
trust within the 90-day window stipulated by law have created un-
certainty in MBS markets.

Any lack of clarity regarding the securitization trust's clear own-
ership of the underlying mortgages creates an atmosphere of uncer-
tainty in the market and a bevy of possible problems. A
securitization trust is not legally capable of taking action on mort-
gages unless it has clear ownership of the morbgages and the notes.
Therefore, possible remedies for loans that are seriously delin-
quent-such as foreclosure, deed-in-Iieu, or short sale-wou1d not
be available to the trust.22e Litigation appears likely from pur-
chasers of MBS who have possible standing against the trusts that
issued the MBS. Claimants wiII contend that the securitization
trusts created securities that were based on mortgages which they
did not own. Since the nation's largest banks often created these
securitization trusts or originated the mortgages in the pool, in a
worst-case scenario it is possible that these institutions would be

228 Small banks are those rvith under $1 billion in total assets. Congressional Oversight Panel.
Jull Ouersight Report: Small Batths in lhe Capital Purchase Program, at 74 (Jul-v 14, 2010) (on-
Iine at cop senate gov,/documents/cop-071410-report pdf); SNL Financial. Credit union residential
mortgage loan portfolios include Ilrst and second lien mortgages and home equitv Joans Credit
Union National Association, U.S Credit Utiort Profile: Mid-Year 2010 Summan of Credit Uniorr
Operating Results, ai 6 (Sept 7, 2010) (online at wsav.cuna org/research,/dos'nload/
uscu profile 2q10 pd1)

22sA deed-in-Lieu permits a bomou'er to transfer their interest in real propertl'to a lender
in order to settle all indebtedness associated with that property A short sale occurs rvhen a
sen'icer allorvs a homeorvner ro sell the home with the understanding that the proceeds from
the sale may be less than is owed on the mortgage U S Department of the Treasury, Ilome
Afforclable ForeclostLre ALternati,.es |HAFA) Program lonline at makinghomeaffordablegov/
hafa html) (accessed Nov 12, 2011)
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forced to repurchase the MBS the trusts issued, often at a signifr-
cant loss.

On October 15, 2070, the American Securitization Forum (ASF)
asserted that concerns regarding the legality of loan transfers for
securitization were without merit. The statement asserted that the
ASF's member law frrms found that the "conventional process for
loan transfers embodied in standard legal documentation for mort-
gage securitizations is adequate and appropriate to transfer owner-
ship of mortgage loans to the securitization trusts in accordance
with applicable law." 23o

b. Forced Mortgage Repurchases/Put-backs
In the context of the overall $7.6 trillion mortgage securitization

market, approximately $5.5 trillion in MBS were issued by the
GSEs and $2.1 trillion by non-agency issuers.231 As discussed
above, and distinct from the foreclosure irregularities and
securitization documentation concerns, banks make representations
and warranties regarding the mortgage loans pooled and sold into
GSE and private-Iabel securities. A breach of these representations
or warranties allows the purchaser to require the seller to repur-
chase the specifrc loan.

While these representations and warranties vary based on the
type of security and customer, triggers that may force put-backs in-
clude undisclosed liabilities, income or employment misrepresenta-
tion, property value falsifrcation, and the mishandling of escrow
funds.232 Thus far, Ioans originated in 2005-2008 have the highest
concentration of repurchase demands. Repurchase volumes stem-
ming from older vintages have not had a material effect on the na-
tion's largest banks, and due to tightened underwriting standards
implemented at the end of 2008, it appears unlikely that loans
originated after 2008 will have a high repurchase rate, although
the enormous uncertainty in the market makes it diffrcult to pre-
dict repurchases with any degree of precision.233

There are meaningful distinctions between the capacity of GSEs
and private-label investors to put-back loans to the banks. This
helps explain why the vast majority of put-back requests and suc-
cessful put-backs'relate to loans sold to the GSEs. This also helps
estimate the size of the potential risks to the banks from non-agen-
cy put-backs. GSEs benefrt from direct access to the banks' loan
frles and lower hurdles for breaches of representations and warran-
ties due to the relatively higher standard of loan underwriting. Pri-
vate label investors, on the other hand, do not have access to loan
frles, and instead must aggregate claims to request a review of loan

23oASF Statement on Mortgage Securitization Legal Structures and Loan Transters, supra
note 181 Some obseners question whether, even if the procedures in the PSA u'ere legally
sound, they rvere actually accomplished Consumer lau'vers conversations rvith Panel staff (Nov
9,2010)

231The non-agency figure includes both residential and commercial mortgage-backed securi-
ties Securities Industrl' and Financial Markets Associarion, US Mortgoge-Related Outstanding
(orLine al wrvu sifma org/upioadedFiles,{Itesearch'Starisrics,/StatisticsFiles/SF-US-X{ortgage-Re-
lated-Outstanding-SIFMA xls) (accessed Nov 12, 2010r

2r2Federal National llortgage Association, Selling Guide: Fanruie Mae Single Fatnill. at Chap-
ters A2 2, A2-3 ]Iar 2. 2010) (online at x'rnv elhnniemae com/sf/guides,s:g/sg,tpd1/
sg030210 pd0

2]rrIt is unlikcly that carlier lintages will pose a repurchase risk given the relatir-el1-nore
sersoned naLure of Ihyrv se(ut lLies



f1les.234 Moreover, and perhap" ::r" imporbanuy, private label se-
curities often lack some of the representations and warrranties com-
mon to agency securities. For example, Wells Fargo indicated that
approximately half of its private label securities do not contain all
of the representations and waranties typical of agency securi-
ties.235 Also, given that private label securities are often composed
of loans to borrowers with minimal to non-existent supporting loan
documentation, many do not contain warranties to protect inves-
tors from borrower fraud.236

Since the beginning of
$11.4 billion in repurchase
purchase reserye increasin
2010.237 Bank of America
penses relating to representations and warranties during this pe-
riod-nearly 40 percent of the $11.4 billion total that the top four
banks have reported.238

FIGURE 9. ESTIMATED REPRESENTATION AND WARRANTIES EXPENSE AND REPURCHASE RESERVES

AT LARGEST BANKS 239
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*ru'i*r-u""u,
As of June 2010, 63 percent of foreclosures occurred on homes

where the loan was either owned or guaranteed by government in-
vestors such as Fannie Mae and Freddie Mac, while the remaining
37 percent of foreclosures were on homes owned by private inves-
tors.24o A large portion of these loans were originated and soid by

234 For further discussion, please see Section D, supra-
235wells Fargo & Company, BancAnalysts Association of Boston Cottference. at 13 (Nov 4,

2010) (online at mvw.rveJlsfargo.com/downloads/pdf/invest relations/presents/nov2010/
baab 110410.pdf ("Repurchase risk is mitigated because approximately half of the
securitizations do not contain tlpical reps and warranties regarding bonower or other third
party misrepresentations related to the loan, general compliance rvith underwriting guidelines,
or property valuations")

236JPM Presertation at BancAlalysts Association of Boston Conference, supra tote 277. at
21 ("-7lo/c of loans underlving deals were low doc/no doc loans",r; Bank of America Corporation,
BancAnalysts Association-ofboston, at 13 (Nov 4, 2010) (onlini at phx corporate-ir."t,E*terl
nal File?item=UGFyZW50SUQ9NjgSMDVSQzhpbGRJRDOtMXxUexRlPTM=&t=1) (hereinalter
"Bank of America Presentation at BancAnalysts Association of Boston Conference") ("Contrac-
tual. representations and rvarranties on these deals are less rigorous than those given to GSEs
These deals had generally higher LTY ratios, Iower FICOs and less loan documentation by pro-
gram deslgn and Disclosure"i

2rTCredit Suisse, Mortgoge Put-bach Losses Appear Manogeable for the Ltrge Bonbs, at l0
(Oct 26, 2010)

2381d at 10
240Loans either orvned or guaranteed by the GSEs have performed mareriall,,- better than

loans owned or securitized bv other inveslors. For exampie, loans ou-ned or guaranteed by the
GSEs that are classified as ieriouslv delinquent have increased fi'om 3 6 perient in June'2009
to 4 5 percent in June 2010 In compalison, the percentage of loan: orrned b1 private investors
that are classified as seriously delinquent has increased from 10 5 percent in June 2009 to 13 1
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the nation's largest banks. As Figure 10 illustrates, the nation's
four largest banks sold a total of $3.1 trillion in loans to Fannie
Mae and Freddie Mac from 2005-2008.

FIGURE 10. LOANS SOLD TO FANNIE MAE AND FREDDIE MAC, 2005_2008 24I
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GSEs have already forced banks to repurchase $tZ.+ billion in
mortgages.2a2 Bank of America, which has the largest ioan portfolio
in comparison to its peers, has received a total of $18.0 billion in
representation and warranty claims from the GSEs on 2004-2008
vintages. Of this total, Bank of America has resolved $11.4 billion,
incurring $2.5 billion in associated losses.zaB However, the bank be-
Iieves that it has turned the corner in terms of new repurchase re-
quests from the GSEs.244 Further, the passage of time is appar-
ently on the banks' side here, as JPMorgan Chase noted that
hreaches of representations and warranties generally occur within
24 months of the loan being originated.zas JPMorgan Chase noted
that delinquencies or foreclosures on loans aged more than two
years generally reflect economic hardship of the bon'ower.246

percent in June 2010. The same dichotomy is seen in the number <lfloans in the process offore-
closure, As o[ June 2010, 2 3 percent of loans omed ot guaranbeed bv the GSEs were in the
lirreclosu-e process, whereas 8.0 percent of Loans owned bv private im.estors were classified as
such. Staff calculations detived from Olhce of the Comptroller of the Cunency and Offrce of
Tlrrift Superwision, OCC tttrl. OTS l[ortgage Metrics Report: Second Quarler 2010, at Tables 9,
10. 11 (Sept. 2010) (online at wmr.ots.treas.gov/ fileV490019.pdfl (heteinalter "OCC and OTS
Nlortgage Metrics Repolt"); Foleclosure completion inlbrmation provided by OCC/OTS in re-
sponse to Panel request.

241 Credit Suisse on Nlounting MorLga€Je Issues, srzpra note 223.
%2Standard & Poor's on the Impact of Mortgage Tmubles on U S. Banks, slpro note 106, at

2
24irRank of America Presentation at BancAnalysts Association of Boston Conference, szpra

note 236. at 12!aBtrnt of Amerim Presentation at BancAnalysts Association oI Boston Conference, .sizplc
note 236, at 12 ("We estirnate we are roughly two fhirds through wth GSE claims on 2004-
2008 r.intages.")

?a5,IPM Presentation at BancAnalysts Association of Boston Conl'erence, srrpro note 217, at
22 ("MoIe recent additions to 90 DPD fdays past due] have )onger historit,s of paynent; s,e be-
lieve loans going delinquent after 24 months of origination are at lower risk of lepuchase.").

EGJPM Presentation at RancAnalvsts A-ssociation of Boston Conference, srrpra note 217, at
24 ("455 of losses-to-date from loan. that paid for 25+ months before deiinquency"); Bank of
America Merrill Lynch, rR<EW: Inrr,-slor )turr:lles nitigale intpat:l: GSE /osscs peokirtg (Nov 8,
2010t ("DetinqueDcy after 2 years of timely payment materialll' reduces tht' Iikelihood of repur-

Continued
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Priu ate- Label Put-back s

In comparison with the GSEs, private-label investors do not ben-
efrt from the same degree of protection through the representations
and warranties common in the agency PSAS.247 There were, how-
ever, representations and warranties in private-label securities
that, if violated, could provide an outlet for mortgage put-backs. In
theory, systemic breaches in these securities could prove a bigger
and potentially more problematic exposure, although market ob-
selvers have cited logistical impediments to centralizing claims, in
addition to the higher hurdles necessary to put-back securities suc-
cessfully to the banks.248 Since the majority of subprime and AIt-
A originators folded during the crisis, the bulk of the litigation is
directed at the underwriters and any large, surviving originators.
Thus far, however, subprime and Alt-A repurchase requests have
been slow to materialize. Relative to subprime and AIt-A loans,
jumbo loans to higher-net borrowers-which were in turn sold to
private label investors-have performed substantially better.2ae

Bank of America offers a window into the comparatively slow
rate at which private-label securities have been put-back to banks.
Between 2004 and 2008, Bank of America sold approximately $750
billion of loans to parties other than the GSEs.250 As of October
2010, Bank of Ameiica received $g.g billion in repurchase requests

investors. To date, Bank of
in private-Iabel and whole-loan
billion for repurchase, with an

This levei of actual put-back requests highlights the diffrculty in
maneuvering the steps necessary to put-back a loan, which begins
with a group of investors in the same security or tranche of a secu-
rity banding together to request access to the underlying loan docu-
ments. For example, the group of investors petitioning for paper-
work relating to $47 billion in Bank of America loans remain a
number of steps away from being in a position to request formally
a put-back.251 Figure 11, below, illustrates the dollar amount of

chase from GSEs (or others, for that matter), since the likelihood of default being caused by
origination problems is much lower; instead, default rvas likely triggered by loss of employment,
decline in home va1ue, and the like ")

24T Standard & Poor's on tle Impact of l\Iortgage Troubles on U S Banks, szpra note 106, at
4

2a8Standard & Poor's on the Impact of l\Iortgage Troubles on U S. Banks, supra note 106, at
4 ("[W]e believe that the representation and warranties rvere not stanilard across all private-
label securities and may have provided differing levels of protection to inyestors They do not
appear to have the same basis on which to ask the banks to buy back the loans because the
banks did not, in our view, make similar promises in the representation and rvaryanties ")

24eAs ofJune 2010, the OCC/OTS reports that 11 4 percent ofthe Alt-A and 194 percent of
the subpri.me loans it services are classi.fred as seriously deli.nquent as compared to an overall
rate of 6 2 percent OCC and OTS Mortgage Nletrics Report, srrpra note 240 AIso for example,
JPMorgan Chase noted that 41 percent and 32 percent of its private-label subprime and Alt-
A securities, respectively, issued between 2005 and 2008 had been 90 days or more past due
at onc point as compared to only 13 percent of lts prime mortgages JPN{ Presentation at
BancAnal5,sts Association of Boston Conference. supra note 271, at 24

250Bank of America Presentation at BancArallrsts Association of Boston Conference, supro
note 236

25rAs part of its MBS purchase program, the Federal Reserve currently owns approximatell,
$1.1 trillion of agency MBS. Due to the nature of the gor-ernment g-uarantee attached to agenc)
MBS, loans that are over 120 days past due are automaricallv bought back at par b1'the govern-
ment agencies such as Fannie NIae and Freddie Mac rhat guaranteed them Therelbre the Fed-
eral Reserve's $1.1 trillion in MBS holdings do not pose a direct put-back risk to the banking
industry, hoN'elet, if the loms are bought back by the agencv grrarantors, these agencies have
the right to take action against the entities that originalll- sold rhe loans iI there were breache:
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non-agency loans originated by the nation's four largest banks be-
tween 2005 and 2008.

FIGURE 1 1. NON-AGENCY ORIGINATIONS, 2005-200825?

s2 2s

<?nn

s175

I Bink of AmericR Lf Wells FarBo JpMergan Chase RCitigroup

Put-back Loss Estimates
Losses stemming from mortgage put-backs are viewed as the big-

gest potential liability of the banking sector from the foreclosure
crisis. While it is difficult to quantify the impact this issue may
have on bank balance sheets, a number of analysts have compiled
estimates on potential risks to the sector.

The first step in estimating the industry's exposure is identifying
the appropriate universe of loans, within the $10.6 trillion mort-
gage debt market. The 2005-2008 period is the starting point for
this analysis. Of the loans originated during this period, $3.7 tril-
lion were sold by banks to the GSEs and $t.5 trillion were sold to

or violations. The Federal Reserwe Bank of Nev York also owns private-labe1 RMBS in its Maid-
en Lane vehicles created under i.ts 13(3) authority.

FRBNYs holdings olprivateJabel RMBS are mncentrated in the Maiden Lane II r.ehicle cre-
ated as part of the government's intewention in American International Group (AIG). As of
June 30. 2010, the fair value of private-label RMBS in Maiden Lane II was $14 8 billion. The
stctor distribution of Maiden Lane II x-as 54 6 percent subprime, 30 8 percent AII-A adjustable
rate mortgag-e (,{RM), 6 8 percent option ARM, and the remainder was classified as "othet." The
$47 billion action thal FRBNYioined involr.es ouly the private-label RMBS it holds in the Maid-
en Ltrne vehicles, and is priurarill. localized within Maiden Lane II FRBNY staff conversations
rvith Panel staff (Oct 26, 2010); Boar d of Goverlors of the Federnl Resen e System staff con-
r.ersations with Panel staff(Nor. 10, 2010); Board of Governors of the Federal Resene System,
.Federo/ rRcscrrr:S-yslcnr l{ontlrl'y Report on Crer.lit antl Liquiditv Progrom.s an<l tlp Btlunce
Sh.ecl, at 19 (Oct. 2010) (online at yryx'.federalresewe gor-/nonetarypolicly' frles/
mouthlyclbsreportzOl0lO pdfl thereinal'ter "Federal Reserve Report on Credit and Liquidity Ple
grams and the Balance Sheet"); Board of Governors of the Federal Reserye System, Faclors Al:
lecting Resen'e Balon.ces(H.17)(Nov 12,2010)(online at wwwfederalreservegovr'releasevh41./)
{hereinal'ter "Federal Reserve Statistical Release H4 1")- For mote informntion on the Federal
Resen'e's section 13(3t authority, please sec 12 LI S.C | 343 lproviding that the Federal Reseroe
Board "may authorize any Federal reserve bank to discount notes, drafts. and bills
of exchange" for "zrny indir-idual, partnership, ol corporation" if three conditiom are met). See
c1"-o Congressional Oversight Panel. Jurr Orersight Rep,:rt: Tht AIG Rescuc, Its Intput on Mar-
ftcts. orrd thp Gouerruncntt Erl/ S/rolcgy. at 79J3 (June 10, 2010)(online at cop.senate gol-./doc-
urrents/cop-L)G 10 10-report pdf)

:s?There s.ele no sales il 20t19 Crerlit Suisse on Mounting llortgage Issues, supra note 223
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private label investors.2s3 Accordingly, this $5.2 trillion in agency
and non-agency loans and securities sold by the banks during the
2005-2008 period is the starting point for a series of assumptions-
loan delinquencies, put-back requests, successful put-backs, and
loss severity-that ultimately drive estimates of potential bank
losses.

The Panel has averaged published Ioss estimates from bank ana-
lysts in order to provide a top-level illustration of the cost mortgage
put-backs could inflict on bank balance sheets. The estimate below
represents a baseline sample of frve analyst estimates for the GSE
portion and six analyst estimates for the private-label approxima-
tion. Accordingly, realized losses could be signifrcantly higher or
meaningfully lower.

As outlined below, there are numerous assumptions involved in
estimating potential losses from put-backs.254

. Projected Loan Losses-Delinquent or non-performing mort-
gage loans provide the initial pipeline for potential mortgage
put-backs. Accordingly, estimates of cumulative losses on loans
issued between 2005 and 2008 govern the aggregate put-back
risk of the banks. The blended estimate for GSE loans is 13
percent, and the blended private label estimate is 30 per-
cerlt.255. Gross Put-backs-The next step is projecting what percent-
age of these delinquent or nonperforming loans holders will
choose to put-back to the banks. The average estimate for
gross put-backs for the GSEs is 30 percent, and private label
loans is 24 percent.

. Successful Put-backs-Of these put-back requests, analysts
estimate that 50 percent of GSE loans and 33 percent of pri-
vate label loans are put-back successfully to the banks.. Severity-The calculation involves the loss severity on loans
that are successfully put-back to the banks (i.e., how much the
banks have to pay to make the aggrieved investors whole). The
blended average severity rate used by analysts for both GSE
and the private label loans is 50 percent.

Using the assumptions outlined above, the estimated loss to the
industry from mortgage put-backs is $52 billion (see Figure 12

253Nomuta Equity Research, Priuate, Label Put-Bacb Concerns are Ouerdone, Priuate Inuestors
Face Hurdles (Nov 1, 2010) (hereinaf[er "Nomura Equity Research on Private Labe] Put-Back
Concerns"): Goldman Sachs, ,Assessing the Morlgoge Morass (.Ocf 15, 2010) (hereinafter "Gold-
man Sacbs on Assessing the Mortgage Morass")

2srSubsequent estimates-loan delinquencies, put-back requests, successl'ul put-backs, and
loss severity-are suroeyed from the following research reports: Bernstein Research, Bank Stoch
Weehll: Return to Lender? Sizlng Rep and \Yarrant.y- Exposure (Sept 2.1,2010) (hereinafter
"Bernstein Research Report on Sizing Rep and Warranty Exposure"): Barclavs Capital, Focus
ott Mortgage Repurchase -RlsA (Sept. 2, 2010); J.P. Morgan. Putbachs snd ForecLosures: Fact us.
Fi.clioru (Oct 15, 2010) ihereinafter "Barclays Capital Research Report on Putbacks and Fore-
closures''); Goldman Sachs on Assessing the Mortgage llorass, supra note 253: Nomura Equity
Research on Private Label Put-Back Concerns, sup.a note 253; Citigroup Global llarkets, E&I{
Losses Manageable, but Non-Agerucy Mo1, be Costll' \I'ildcard (Sept. 26. 2010 rhereinafter
"Citigroup Researcb Report or Non-Agency Losses-',, Compass Point Research & Trading, LLC,
GSE Mortgage Repttrchase Rlsb Poses Future HeadtLinds: Quantifyirug Zo-"ses rllar. 15, 2010);
Deutsche Bank Revisits Putbacks and Securitizations. -cupro note 192; JPNI Presentation at
BancArall'sts Association ol Boston Conlerence, supra note 21, , ai 26

gage Put-back Losses, szpro note 192
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below). This compares to industry-wide estimates of base-case
Iosses from mortgage put-backs of $43 billion to $65 billion.256

$1,3s8
401

FIGURE 12. PUT-BACK LOSS ESTIfulATES257
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2sTlPNlPresentationatBancAnalystsAssociationofBostonConference, supnnole2l7,aI26
258These iigures Iepresent the value 0f the IVBS sold either t0 the GSES or private-label invest0rs during this period that are still cufiently

0utstanding N0mura Equity Research 0n Private [abel Put-Back Concerns, supra note 253; Goldman Sachs 0n Assessing the Mortgage l\,10-

rass, supra note 253

The estimated $52 billion would be borne predominantly by four
firms (Bank of America, JPMorgan Chase, WeIIs Fargo, and
Citigroup), accounting for the majority of the industry's total expo-
sure and projected losses.zse In the aggregate these four banks
have already reserved $g.g billlon for future representations and
warranties expenses, which is in addition to the $11.4 billion in ex-
penses already incurred.260 Thus, of this potential liability, $21.3
billion has either been previously expensed or reserved for by the
major banks.261 Given the timing associated with put-back re-
quests and associated accounting recognition, it is not inconceivable
that the major banks could recognize future losses over a 2-3 year
period.

G. Effect of Irregularities and Foreclosure Freezes on
Housing Market

1. Foreclosure Freezes and their Effect on Housing
In previous reports, the Panel has noted the many undesirable

consequences that foreclosures, especially mass foreclosures, have
on individuals, families, neighborhoods, local governments, and the
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2s6This range is comprised of a number
losses across the industry from put-backs: St
billion, FBR Capital Nlarkets-$44 billion in
gan-$55 billion. Goldman Sachs $71 billio
estimate is 1br $j31 billion in remaining loss
added to create a consistent metric FBR on Repurchase-Related Losses, supro note 192; Credit
Suisse on N{ortgage Put-back Losses, srzpra note 192; Deutsche Bank Revisits Putbacks and
Securitizations, supra noLe 192; Standard & Poor's on the Impact ol Mortgage Troubles on U.S.
Banks, supro note 106, at 4; Citigroup Research Report on Non-Agency Losses, supra note 254;
Barclays Capital Research Report on Putbacks and Foreclosures, sLLpra note 254, Goldman
Sachs on Assessing the Mortgage Morass, supra note 253.2;slt is worth noting, however, that Bank of America and JPl\lorgan Chase are the more
meaningful contributors, accounting for approximately 50 percent of the industry's total pro-
jected losses by analysts. The mid-point o{ each ol these estimates rvas used to compute the
range. Deutsche Bank Revisits Putbacks and Securitizations. sLpra note 192, at 7: Credit Suisse
on 1\Tounting Mortgage Issues, supro nore 223: FBR on Repurchase-Relarcd Losses. supro note
792

260The $11.4 billion in estimated expenses at the top four banks has been since the frrst quar-
tcr of 2009. Credjt Suisse on Mortgage Pur-back Losses, supra nore 192. at 10.

261 Deutsche Bank Revisjts Putback: and Securitizations, supra note 192
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economy as a whole.262 Additionally, housing experts testifying at
Panel hearings have emphasized that mass foreclosures cause dam-
age to the economy and social fabric of the country.263 Certainly,
the injection over the past several years of millions of foreclosed-
upon homes into an already weak housing market has had a dele-
terious effect on home prices. These effects are especially relevant
in examining what repercussions foreclosure freezes would have on
the housing market, and the advisability of such freezes.

Questions remain as to how broadly the current foreclosure irzeg-
ularities will affect the housing market, and the scale of the losses
involved. The immediate effect of the foreclosure document irreg-
ularities has been to cause many servicers to freeze all foreclosure
processings, although some freezes have been temporary.264 Some
states have encouraged these foreclosure freezes,265 and govern-
ment-imposed, blanket freezes on all foreclosures have been under
discussion.266 The housing market may not be seriously affected by
the curent freezes on pending foreclosures, which may actually
cause home prices of unaffected homes to rise. Any foreclosure mor-
atorium that is not accompanied by action to address the under-
lying issues associated with mass foreclosures and the irregrrlar-
ities, however, will add delays but wiII not provide solutions. Be-
yond the effects of the current freezes, mortgage documentation
irregularities may increase home buyers' and mortgage investors'
perceptions of risk and damage confrdence and trust in the housing
market, all of which may drive down home prices.

In considering the possible effects foreclosure freezes may have
on the housing market, it is important to distinguish, as the Panel
has in previous reports, between the effects these foreclosures and
foreclosure freezes may have on individuals versus effects that are
more systemic or macroeconomic, as these interests may come into
conflict at times.267 The Panel has also repeatedly acknowledged
that the circumstances surrounding some mortgages make fore-
closure simply unavoidable.268 Additionally, the curvent housing
market has, among other diffrcult problems, a severe oversupply of
housing in relation to current demand, which has fallen substan-
tially since the peak bubble years due to higher unemployrnent and
other economic hardships. This fundamental supply/demand imbal-
ance has driven down home prices nationwide, but especially in

262March 2009 Oversight Report, supra note 6, at 9-11
26s See, e g , Written Testi.mony of Julia Gordon, supro note 171, at 1-2
264 See, e g, Statement from Bank of America Home Loans, supra note 2l
265See, e g, Oflrce of Maryland Governor Martin O'Mallev, Gou-ernor Martin O'Malley, Mary-

lond Cortgressional Delegation Request Court Interuention in HaLtirtg ForecLosures fOct. 8, 2010)
(online at wsN governor maryland gov/pressreleases/101009b asp.t

256 See, e g , Reid Welcomes Bank ol America Decision, supra note 24: Foreclosure Moratorium:
Cracking Dou'n on Liar Liens, supra note 24.

26r-\Iarch 2009 Oversight Report, supro note 6, at 62-63 (Discussing foreclosure freezes:
"Again, this raises the question of rvheLher the economic effrciencv of {breclosures should be
vidwed in the context ofindividual foreclosures or in the context ofthe macroeconomic impact
of rvidespread foreclosures If the former, then caution should be exerclsed about foreclosure
moratoria and other forms of dela1, to the extent it prevents efllcient loreclosures Bui if the
latter is the proper view, then it may rvell be that some individualll' effrcient foreclosures should
nonetheless be prevented in order to mitigate the macroeconomic impact of mass foreclosures ")

268\'Iarch 2009 Oversight Report supro note 6, at 37 (Discussing loan modjfrcation programs:
"As an initial matter, however. it must be recognized that some foreclosures are not avoidable
and some u'orkouts may not bc cconomical This should temper erpecrations about rhe scope
of an-v modifrcation program."),
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areas such as Nevada or Florida, where a great many new homes
were constructed.26e

There are numerous arguments both for and against foreclosure
freezes at this time.270 Freezing foreclosures may allow time for
servicers, state governments, and courts to sort out the irregularity
situation and may avoid illegal or erroneous foreclosures in some
cases. Voluntary, limited freezes may be sensible for particular
servicers. The costs associated with a mandatory foreclosure freeze
may also pressure servicers to resolve frozen foreclosures through
modifrcations.2Tl Further, foreclosure freezes can temporarily re-
duce the number of real estate owned by banks and pre-foreclosure
homes coming to market, reducing excess supply, which can be
benefrcial for home prices in the short term. The longer-term con-
sequences of freezes depend on the ultimate solution 1o the issues
giving rise to the freezes.

In addition, foreclosures have many well-documented negative fr-
nancial and social consequences on families and neighborhoods that
might be mitigated by a foreclosure freeze.212 Vacant homes can at-
tract thieves and vandals. If not maintained by the lender, prop-
erties foreclosed upon and repossessed by the lender-properties
also known as real-estate owned (REOs), often become eyesores, de-
tracting from the appearance of the neighborhood and reducing
Iocal home values. The drop in the value of neighboring homes has
been corroborated by a recent study. Although the authors found
that the impact of foreclosed homes on each individual neighboring
home is relatively small, these losses can amount to a considerable
total loss in value to the neighborhood. Not surprisingiy, the re-
searchers found a more dramatic decline in value for the foreclosed
home itself. The study indicated that foreclosure lowers a home's
value by an average of 27 percent, much more than other events,
such as personal bankruptcy, that also lead to forced home sales.
The researchers attribute these losses primarily to the urgency
with which lenders dispose of REOs and to damage inflicted on va-
cant, Iender-owned homes.273

In addition to lowering the value of the home itself, a foreclosure
affects the surrounding neighborhood, especially if the home is
clearly marked with a sale sign that says "foreclosure." A reduction
in price from a foreclosed property can affect the values of sur-
rounding homes if the low price is used as a comparable sale for
valuation purposes. Even if foreclosure sales are excluded as com-

26eThe oversupply ofhomes can be clearly seen from "for sale" inventory statistics, which the
Panel has discussed in previous reports See, eg, March 2009 Oversight Report, supra note 6,
at 107-108 September 2010 for-sale housing inventory stands at 4 04 million homes, a 10 7
month supply at cunent sales rates, up from the 3.59 million homes representing an 8 6 month
supply cited in the Panel's April report on foreclosures National Association of Realtors, Sep-
tember Existirtg-Horne Soles Show Another Strong Goin (.Ocl 25, 20L0) (online at
u'wrv realtor org/press room/nelvs releases/2010/10/sept strong)

27oThe Panel has discussed some ofthe pros and cons offoreclosure freezes in prior repolts,
but not in the context of the irregularities March 2009 Oversrght Report, srrpro note 6, at 61-
63

2r-r March 2009 Oversight Report. saprc note 6, at 61
2i2 See, e g, March 2009 Oversight Report, supro note 6, at 9-11
273John Campbe1l. Stefano Giglio, and Parag Pathak. Forced Sales and llouse Prlces, at 10,

18, 21, Unpublished manuscript July 2010) (online at econ-srlw mit edufiles/5694) (" the
typical foreclosure during this period wered the price of the forec]osed house by $44,000 and
the prices of neighboring houses b1, total of $477,000, for a total loss in housing value of
$520,000." and "Our prefened estimat ofthe spillover effect suggests that each foreclosure that
takes place 0 05 miles away lowers the price of a house by about 1';
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parable sales from appraisals, as is often the case, these sale prices
are readily accessible public information. For example, considering
the popularity of real estate sites such as ZiIIow and Trulia that
show home sale prices, buyers can easily see these low foreclosure
sale prices and are likely to reduce their offers accordingly.274 gtrrr-
thermore, as Julia Gordon of the Center for Responsible Lending
and several academic studies observe,215 minority communities are
disproportionately affected by foreclosures and their con-
sequences.276 These negative externalities from foreclosures are
borne not by any of the parties to the mortgage, but by the neigh-
bors and the community, who are innocent bystanders.

One of the most common arguments against foreclosure freezes
concerns the effect that freezes could have on shadow inventory-
properties likely to be sold in the near future that are not currently
on the market, and are therefore not counted in supply inventory
statistics. A prolonged freeze on foreclosures without a diminution
in the number of homes in foreclosure would add to the already
substantial problem of shadow inventory. Of course, increased
shadow inventory can be addressed either by foreclosing and sell-
ing the homes, or by creating circumstances that allow current
homeowners to stay in their homes. Although there are no reliable
measures (or defrnitions) of shadow inventory, estimates range
from 1.7 million to 7 million homes.277 These homes represent ad-
ditional supply that the market wiII eventually have to accommo-
date, so long as the homes are not removed from the shadow inven-
tory due to circumstances such as loan modifrcations or an im-
provement in the frnancial condition of borrowers,278

Beyond shadow inventory, foreclosure sales consist of sales of
homes immediately prior to foreclosure and sales of REOs. In the
12 months between September 2009 and August 2070, 4.73 million
existing homes were sold in the United States, approximately 30

274Zl1low does not include foreclosure data in its home price estimates; however, a person can
click on a home, including foreclosed homes, and see its sales price

215See, eg, Vjcki Bean, Ingrid Gould El1en, et al, Kids and Foreclosures: Neu Yorh Citv
(Sept ZbiOl (online " at steinhard.t nyu edu/scmsAdmiilmedia/users,4ah43l/ForJ-
closures and Kids Policy Brief Sept 2010.pdfl; Vanesa Estrada Corea, The Housing Downturn
and Raciof lnequality, Policlr 1{atters, Vol. 3, No. 2 (Fall 20091 (online at
u'wrv policymatters ucr.edu/pmatters-vol3-2-housing pdfl

276 Congressional Oversight Panel, Testimony of Julia Gordon, senior policy council, Center for
Responsible Lending, Transcript: COP Hearing on TARP Foreclosure Mitigatiort Progranrs (OcL
27,2010) (publ:ication forthcoming) (online at copsenategov,4rearings,4ibrary/hearing-102710-
foreclosure.cfm) ("African American and Latino families are much more likelv than s,hites to
Iose their homes, and we estimate that communities of color will lose over $360 billion worth
of wealth ")

277First American Corelogic, "Shadow Housing Inuentory" Put At I 7 Million it 3Q Accordirug
to First American CoreLogi.c (Dec 17, 2009) (online at u,r'w facorelogic com/uploadedFiles,O{ews-
room/RES in the Nervs,lFACL Shadow Inventor-v- 121809.pdfl; Laurie Goodman, Roberr
Hunter, et af. Amherst Secuiities Group LP, Amherst Mortgage Insight: Housing buerhangl
Shadow Inuentoryr = Enortnous Problem, at 1 (Sept 23, 2009) (online at ma-
tri.x millersamuel com-/wp-content/3q09/Amherst%20MortgageV"2llnsight'/.2009232009.pdf).

278Jame< J Saccacio, chiefexecutile officer ofthe online foreclosure marketplace RealtyTrac,
expec[s thal "if the lenders can resolve the documentation issue quicki;r, then we would expect
the temporary lull in foreclosure activity to be follor-ed by a parallel spike in activity as many
of the delaved foreclosures move fbn'ard in the foreclosure process Horvever, if the documenta-
tion issue cannot be quickly resolved and erpands to more Ienders we could see a chilling effect
on the overall housing market as sales of pre-foreclosure and foreclosed properties, rvhich ac-
count for nearl-"-' one-third of all sales dr,,- up and the shadorv inventor1, of distressed properties
grows-causirrg more uncertaintl- about home prices " Realt-vTrac Foreclosure Actiuity Increases
l Percertt irt Third Quarter (Ocl 1.1 20101 online at wrvrv realtltrac com,/content/press-releases/
q3-2010-and-september-2010-foreclosure-reports-6108) (hereinafter "ReaklTrac Press Release on
Foreclosure Activitv")
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percent of which were foreclosure sales.27e Further, Ienders are es-
timated to own 290,000 properties as REOs.280 Currently, approxi-
mately 2 million homes, or 4.6 percent of aII mortgaged properties,
are classifred as in the foreclosure process. Another 2 million, or 4.5
percent of mortgaged properties, are more than 90 days past
due.281 The level of foreclosures is, further, expected to rise: more
than $1 trillion in adjustable-rate mortgages are expected to expe-
rience interest rate resets between 2010 and 2012, an event that
is positively correlated with delinquency and foreclosure.2s2 Fore-
closure sales therefore represent a very substantial portion ofhous-
ing market activity, with many more foreclosures either in the
pipeline or likely to enter the pipeline in the coming years.

Opponents of mandatory foreclosure freezes have also argued
that a widespread freeze would encourage defaults by eliminating
the negative consequences of default; that foreclosure freezes are
bad for mortgage investors (inciuding taxpayers, as owners of the
GSEs) 283 because they reduce investment returns by delaying the
payment of foreclosure sale proceeds; and that they would dis-
proportionately harm smaller banks and credit unions, which are
heavily invested in home mortgages.28a Further, when smaller
banks and credit unions service loans, payments to investors on
non-performing loans must come from signifrcantly smaller cash
cushions than they do for the largest banks and servicers.285 James
Lockhart, former regulator of Fannie Mae and Freddie Mac, has
stated that freezes wiII also extend the time that homes in fore-
closure proceedings will be left vacant, with attendant negative ef-

27r'}National Association o1 Realtors, Existing-Home Sales More Up in August (Sept 23, 2010)
(online at ww,realtor org/press roorn/news releases/2O10/09/ehs move); HOPE Now Alliance,
Appendix-Mortgage Loss Mitigalion Slolisri?s; Industry Extrapolations (Monthly lbr Dec 2008
to Nov 2009) (online at wvw.hopenou'com/industry-data/
HOPE%20NOl 7c20National7c20Data?i20Ju1y077c2Oto%20Nov09%20v27c20(2) pdfl; HOPE Now
Allrarrce, Irtdustry Extrdpolatlon$ orud Metrics (May 2010) (online at wu'w hopenow com/industry-
datatIOPE%20NOWTc20Da|a7c2OReport7o20(May)7a2006-27-2010,pd0; HOPE Now Alliance, In
dustry Ertrapolatiorus and Metrics (Aug- 2010) (online at hopenorv com/industr-v-data/
HOPE!7.20NOW'/,20D ata'/"ZlReport%20(Auzust)%20 1 0-05-2010%20v2b pdf)

28o RealtyTrac Press Release on Foreclosure Activitv, sttpro note 278
281MBA National Delinquency Sun'ey, Q2 2070, supro note 199- See also MBA Press Release

on Delinquencies and Foreclosure Starts, szpra note 199.
282Zach Fox, CrediL Suisse: $1 Trillion utorth of ARMs sti|L face resels, SNL Finarcial (Feb

25. 2010). The Panel addressed the impact of interest rate resets in its April 2010 Report on
foreclosures Congressional Oversight Panel, April Ouersighl Report: EuaLuating Progress ctf
TARP Foreclosure Mitigation Programs, at 111 115, 123 (Apr 14, 2010) (online at
cop.senate gov/documents/cop-041410-report pd1) {hereinalter'.April 2010 Ovesright Report")

283Fannie Mae and Freddie NIac would be impacted directly b1'a freeze because they would
have to continue advancing coupon payments to bondholders u'hiie not receiving any revenue
from disposal of foreclosed properties. upon which they are already not receiving mortgage pay-
ments These costs would almost certainly be borne by taxpayers, and depending on the dura-
tion of the freeze and how the housing market responds to it. they could be substantial

Press reports and Panel staff discussions with industry sources have indicated that, as part
ol an eftbrt to restart lbreclosures, Fannie Mae and Freddie Mac lvere until recently negotiating
al indemnihcation agreement with serr.icers and title insurers This would have been along thE
lines of the recent agreement bets'een Bank of America and Fidelitv National Financial, men-
tioned above in Sectlon C, in which Bank of America agreed to indemnifl' Fidelity National (a
title insurer) for losses incurred due to sen'icer errors Horvever. industry sources stated that
the GSEs had recentlv cooled to this effort Industry sources con\-ersations with Panel stall
iNov 9.2010); Nick fimiraos, Fannie, Freddie Seeh"End to Freeze. \\'all Srreet Journal (Oct
23, 20101 t online at online wsj com/article/
SB1000142405270230435410,1575568621229952944 html): see olso Statement from Bank of
America Home Loans, supro note 16

28r Third Way Domestic Policr flemo on the Case Against a Foreclo-qure lloratorium. supra
note 227

285 See Section F.2, supra
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fects on the surrounding neighborhood.2sG Such cases would pre-
sumably involve already vacant, foreclosed-upon homes, and homes
with impending or ongoing foreclosure proceedings where the bor-
rower has chosen to vacate early, as occasionally happens.287

2. Foreclosure Irregularities and the Crisis of Confidence
The apparently widespread nature of the foreclosure irregular-

ities that have come to light has the potential to reduce public
trust substantially in the entire real estate industry, especially in
the legitimacy of important legal documents and the good faith of
other market participants. Under these circumstances, either buy-
ing or lending on a home will appear to be substantially more risky
than before. If buyers suspect that homes, especially foreclosed
homes, may have unknown title and legal problems, they may be
Iess likely to buy, or at least they may lower their offers to account
for the increased risks. Since foreclosure sales currently account for
such a large portion of market activity, in the absence of solutions
that reduce foreclosures, a reduction in demand for previously fore-
closed-upon properties would have negative effects on the overall
housing market. David Stevens, commissioner of the Federal Hous-
ing Administration, recently noted that the mortgage industry now
faces an "enormous trust defrcit" that risks "scaring" off an entire
generation of young people from homeownership.288

Similar dynamics may impact the availability and cost of mort-
gages as weII, as mortgage investors, who provide the capital that
ultimately supports home prices, reassess their perceptions of risk.
The exposure of foreclosure irregularities has raised a host of po-
tential risks for investors, such as the possibility that MBS trusts
may not actually own the underlying loans they claim to own, that
servicers may not be able to foreclose upon delinquent borrowers
and thus recover invested capital, that borrowers who have already
been foreclosed upon may sue, or that other currently unknown Ii-
ability issues exist. These new risks could cause some mortgage in-
vestors to look for safer alternative investments or to increase their
investment return requirements to compensate for the increased
risks. With wary investors making less capital available for mort-
gages, and reevaluating the risk of residential lending, mortgage
interest rates could rise, in turn decreasing the affordability of
homes and depressing home prices, as the same monthly payment
now supports a smaller mortgage.

Additionally, both the foreclosure freezes and the legal wrangling
between homeowners, servicers, title companies, and investors that
appears inevitable at this point, and in the absence of a solution
to the problem of mass foreclosures could extend the time it will

286B1oomberg Nervs, lnleruieu witlt WL Ross & Co's Jctrnes Lctchhart (Oct 27, 2010) (online
at wuv bloomberg com/r'ideo/64040362i.t

28i-JPMorgan Chase estimates rhat approximatel-v one-thiril oJ the homes upon which it fore-
closes are already vacant by the time the foreclosure process commences Stephen Meister,
ForecLosuregate is Quichll Spinning Ottt of Control, RealClearNlarkets (Oct 22, 2010) (online at
wwu, realclearmarkets.cory'articles /20 1 0/10/22lforeclosure-
gate is quickly spinning out of control.html). Similarly, there are reports about a type of stra-
tegic default, commonllz knorvn as'jingle mail," rvhere rhe delinquent borroler vacates the
home and mails the serwicer the ker-s in the hope that the serr-icer rvill accept the act as a deed-
in-lieu-of-forec'losure, or simpl1- t0 get the foreclosure process or-er sith

288 David H Stevens, commissioner. Federal Housing Adminrsrration, Remarks at the Mort-
gage Bankers Assoc:iation Annual Convention, at 7, 20 (Oct 26 2010
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take for the inventory of homes for sale to be cleared from the sys-
tem, and thus could potentially delay the recovery of the housing
market.28e Further, general uncertainty about the scope of these
problems and how they will be addressed by market participants
and governments could have a chilling effect on both home sales
and mortgage investment, as people adopt a "wait and see" atti-
tude. On the other hand, some delay could be benefrcial in that it
would provide the time necessary to arrive at a more comprehen-
sive solution to the many complex issues involved in, or underlying,
this situation.2eo

The recent and developing nature of the foreclosure irregularities
means that predicting their effects, as well as those of any result-
ing foreclosure freezes, on the housing market necessarily involves
a high degree of speculation. Actual housing market movements
will depend on, among other things, the scope and severity of the
foreclosure irregularities, the resolution of various legal issues, gov-
ernment actions, and on the reactions of homeowners, home buy-
ers, servicers, and mortgage investors. It seems clear, however,
that the many unknowns, uncertain solutions, and potential liabil-
ity for fraud greatly add to the risk inherent in owning or lending
on affected homes.2el

H. Impact on HAMP
HAMP is a nationwide mortgage modifrcation program estab-

lished in 2009, using TARP funds, as an answer to the growing
foreclosure problem. HAMP is designed to provide a mortgage
modifrcation to homeowners in those cases in which modifrcation,
from the perspective of the mortgage holder, is an economically
preferable outcome to foreclosure. The program provides frnancial
incentives to servicers to modify mortgages for homeowners at risk
of default, and incentives for the benefrciaries of these modifrca-
tions to stay current on their mortgage payments going forward.2e2
Participation in the program by servicers is on a voluntary basis.
Once a servicer is in HAMP, though, if a borrower meets certain
eligibility criteria, participating serwicers must run a test, known
as a net present value (NPV) test, to evaluate whether a fore-
closure or a loan modifrcation would yield a higher value. If the
value of the modifred mortgage is greater than the potential fore-

28ecl: The White House, Press Brieling (Oct 12,2010) (online at wwwhitehousegov/tbe-
press-office/2010/10/12lpress-briefing-press-secretary-robert-gibbs- 10 122010) ("We al so have
pointed out, though, thar the idea of a national moratorium would impact the recovery in the
housing sector, as anybody that wished to enter into a contract or execute a contract to purchase
a home that had previously been foreclosed on, that process stops That means houses and
neighborhoods remain empty even if there are buyers ready, willing and able to do so ")

2eoIn prior reports. the Panel has acknowledged that the delal's caused by foreclosure freezes
create additional costs for sewicers, but also have possibll' benef,rcial effects for borrowers.
NIarch 2009 Oversight Report, supra note 6, at 61 63

2elMortgage lenders who make loans on formerly foreclosed homes rvhere the legal ownership
of the property is uncertain due !o foreclosure inegularities risk the possibilit-t that other credi-
tors could come forward rvith competing ciaims to the collateral

2e2 Seryicers of GSE mortgages are required to participate in HA-\IP lor their GSE portfolios
Servicers of non-GSE mortgages mav elect to sign a Servicer Panicipation -{greement in order
to participate in the program Once an a€Teement has been signed rhe panicipating servicer
must evaluate all mortgages under IL\\IP unless the participation contract is terminated. See
Congressional Oversight Panel October Otersight Report: An Assessnienl of ForecLosure Mitiga-
tion Eflbrts After Sit Months. x 41 .15 Oct 9. 2009) (online at cop -renare gov'documents/cop-
100909-report.pdfl.
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closure value, then the servicer must offer the borrower a modifrca-
tion.

Treasury asserts that the foreclosure irregularities have no direct
impact on HAMP. With regard to false affidavits, Phyllis Caldwell,
chief of Treasury's Homeownership Preservation Offrce, noted that
HAMP is a foreclosure-prevention program and therefore is sepa-
rate from the actual foreclosure sale process. As a result, HAMP
"is not directly affected by 'robo-signers' or false affrdavits frled
with state s6q1f,s."2e3

With regard to the issues around the transfer of ownership of the
mortgage, Ms. Caldwell testifred that "to modify a mortgage, there
is not a need to have clear title."2e4 IL addition, Treasury stated
that it has not reviewed mortgage ownership transfer issues be-
cause the modifrcations are private contracts between the servicer
and the borrower.2es Perhaps as a result, Treasury is not doing
anything independently to determine if the mortgages the servicers
in HAMP are modifying have been properly transferred into the
trusts the ser"vicers represent. It is supporting other agencies in
their efforts, but is taking no action on its own.2e6 According to Ms.
Caldwell, there is an "assumption that the servicer is following the
Iaws. [ . .] If we learn something after the fact that contradicts
that, we do have the ability to go in and claw back the incen-
tiye."2e7 Treasury echoed this opinion in conversations with Panel
staff.2e8

The Panel questions Treasury's position that IIAMP is unaffected
by the foreclosure irregularities. Although it is diffrcult to assess
the exact consequences of the foreclosure documentation crisis on
HAMP at this point, there are several strong potential Iinks which
Treasury should carefully consider. For example, if trusts have not
properly received ownership of the mortgage, they may not be the
legal owner of the mortgage. If the trust does not own the mort-
gage, the servicer cannot foreclose on it, and IIAMP, a foreclosure
prevention program, is paying incentives to parties with no legal
right to foreclose. At present, Treasury has no way to determine if
such payments are being made.2ee Treasury may weII be paying in-
centives to servicers that have no right to receive them.

Treasury has justifred its relative inaction by noting that if own-
ership of the mortgage has not been properly transferred, the legal

2!irWritten Testimony of Phyllis Caldwell, supra note 142, al 7
2e{ Testimony of Phyllis Caldwell, szpra note 143
2e- Treasury conversations with Panel staff (Oct 21, 2070)
2e6Testimonl'of Phyliis Caldwell, supro note 143 ("KAUFI,[AN: So you're not sending anyone

out to actuallv find out whether they hold the morlgages? . . [O]r any kind of physical (phl
foilow-up on tie lact that there are inortgages out t[ert-do they actuaily have the mortgales
and they actually have title to the land that they are tr)'ing to foreclose on? CALDWELL: At
this point, we are supporting all ofthe agencies that are doing investigations ol those seruicers,
including the GSEs, and are monitoring closely. and will take follow-up action when there are
facts that we get from those review's I{-AUFMAN: So Treasury's not doing anlthing inde-
pendently to determine that mortgages modified under HAMP have all necessary loan docu-
mentation and a clear chain of tille? You're jusb taking the word ol the people of the lblks at
the banks and financial institutions you're dealing u'ith that they do have a-they have loan
documentation and aclearchain oltitle?. . CAIDWELL: . .Ithjnkthat. . it's animpor-
tant issue and something that . . at least at this point in tirne were looking at the fore-
closure prevention process separate from the actual tbreclosure sale process. And to modify a
mortgage, there is not a need to have clear title. . . you need information from the note, but
you don't need a phl'sica1 note to modifl, a mortgage ") See also Treasury conversations x'ith
Panel stafflOct 21, 2010).

2siTestimonl' o1'Phyllis Caldwell. supra note 143
2ssTreasury conversatjors u'ith Panel staff (Oct 21,20L0l
2ssTestimony of Ph1-llis Caldu'ell. supra note 143.
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owner will eventually appear, and at that time, Treasury can claw
back any incentive payments made to the wrong party.Soo Such a
solution, however, may not be feasible. It optimistically assumes
that legal owners will be able to identify clearly the mortgages they
own, despite all of the potential litigation and complex transactions
many mortgages have been part of, and then navigate the bureauc-
racy to bring the matter before Treasury. Inevitably, not aII legal
owners will manage this, in which case Treasury will be giving
money to parties that are not entitled to it. Moreover, if this is oc-
curring, even in cases where the legal owners do come forward,
Treasury is essentially providing interest-free loans to the wrong
parties in the meantime. In addition, Treasury's inactivity may
give rise to a double standard in which borrowers must provide ex-
tensive documentation before benefrting from HAMP, while
servicers are allowed public money without having to prove their
right to foreclose.

In addition, although Treasury maintains that HAMP is unaf-
fected by transfer of mortgage ownership issues because modifrca-
tions are private contracts between servicers and borrowers,sol a
servicer cannot modify a loan unless it is authorized to do so by
the mortgage's actual owner.3o2 If legal owners then begin to come
forward, as Treasury is relying on them to do in order to clarify in-
centive pa;rments, the legal owners wiII not be bound by the modi-
frcations.3oS Abruptly, borrowers would no longer benefrt from the
reduced interest rates of a HAMP modifrcation. As a result, the
length of time that a modifrcation provides a borrower to recover
and become current on payment, which Treasury cites as one of
HAMP's principal successes,soa would be cut short. Indeed, bor-
rowers may even suffer penalties for not having been paying the
monthly payments required prior to the modifrcation.

Another concern involves how IIAMP servicers have been calcu-
lating the costs of foreclosure under the program's NPV test. Fore-
closures carry signifrcant costs leading up to the acquisition of a
property's title. If, by cutting corners in the foreclosure process,
servicers were able to lower the cost of foreclosure artifrcially, their
own internal cost comparison analysis might have differed from the
offrcial NPV analysis. In such instances, servicers would have an
incentive to lose paperwork or otherwise deny modifrcations that
they would be compelled to make under the program standards.

Conversely, foreclosure irregularities could have the perverse ef-
fect of encouraging servicers to modify more loans through IIAMP.
If foreclosure irregularities lead to additional litigation and delays
in foreclosure proceedings, they will increase the costs of fore-
closure.3o5 Treasury may then update the HAMP NPV model to re-
flect these new realities. With the costs of foreclosure higher, the

3oo Treasury conversations with Panei stalf (Oct 21, 2Ol0)
30r Treasury conversations with Panel staff (Oct 21, 2010),
r02 Written Testimony of Katherine Porter, supro note 14, at 8
303It is unclear what would happen if the true owner were also in HAX{P Under the IIAMP

standards. the individual sen'icer should not matter, and a loan that qualified for a modifrcation
s-ith one servicer should qualifl rrith another The borrower, horvever might have to reapply
for a modification and enter a neu trial modificaiior It is also possible rhat Treasury could fa-
cilitate the transfer and not require a bonorver to reapply

r0a Testimony of PhyJJis Caldwell supro nore 143
3o'r See Secrions D and F, supro



68

NPV model will frnd more modifrcations to be NPV-positive, result-
ing in more HAMP modifications.

I. Conclusion
Allegations of documentation irregularities remain in flux, and

their consequences remain uncertain. The best-case scenario, a pos-
sibility embraced by the frnancial services industry, is that current
concerns over foreclosure irregularities are overblown, reflecting
mere clerical errors that can and wiII be resolved quickly. If this
view proves correct, then the irregularities might be frxed with lit-
tle to no impact on HAMP or frnancial stability.

The worst-case scenario, a possibility predominantly articulated
by homeowners and plaintiffs'Iawyers, is considerably gnmmer. In
this view, the irregularities reflect extensive misbehavior on the
part ofbanks and Ioan servicers that extends throughout the entire
securitization process. Such problems could throw into question the
enforceability of legal rights related to ownership of many loans
that have been pooled and securitized. Given that 4.2 million home-
owners are currently in default and facing potential foreclosure, in-
cluding 729,000 who have been rejected from HAMP, the implica-
tions for the foreclosure market alone would be immense. Much
Iarger, of course, would be the implications of such irregularities
for the broader market in MBS, which totals $7.6 trillion in value.
Losses related to documentation issues could be compounded by
Iosses related to MBS investors exercising put-back rights due to
poor underwriting of securitized loans.

Several investigations of irregularities are now underway, includ-
ing a review by the 50 states' attorneys general; an investigation
by the Federal Fraud Enforcement Task Force; an effort to review
documentation for certain Countrywide loans led by PIMCO,
BlackRock, and FRBNY; and numerous other inquiries by private
investors. These and similar efforts may ultimately uncover the full
extent of irregularities in mortgage loan originations, transfers,
and foreclosures, but the frnal picture may not emerge for some
time if these actions founder in protracted litigation.

In the meantime, the Panel raises several concerns that policy-
makers should carefully consider as these issues evolve.

Treasury Should Monitor Closely the Impact of Fore-
closure Irregularities. Treasury so far has expressed relatively
Iittle concern that foreclosure irregularities could reflect deeper
problems that would pose a threat to frnancial stability. According
to PhyIIis CaIdweII, Chief of the Homeownership Preservation Of-
fi.ce for Treasury, "We're very closely monitoring any litigation risk
to see if there is any systemic threat, but at this point, there's no
indication that there is fany threat]." This statement appears pre-
mature. Potential threats are by defrnition those that have not yet
fully materialized, but their risks remain real. Despite assurances
by banks and Treasury to the contrary, great uncertainty remains
as to whether the stability of banks and the housing market might
be at risk if the legal underpinnings of the real estate market
should come into question. Treasury should closely monitor these
issues as they develop, both for the sake of its foreclosure mitiga-
tion programs and for the overall health of the banking system,
and Treasury should report its frndings to the public and to Con-
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gress. Further, Treasury should develop contingency plans to pre-
pare for the potential worst-case scenario.

Treasury and the Federal Reserve Should Stress Test
Banks to Evaluate Their Ability to Weather a Crisis Related
to Mortgage Irregularities. The potential for furbher instability
among the largest banks raises the specter of another acute crisis
like the one that hit the markets in the autumn of 2008. If inves-
tors come to doubt the entire process underlying securitizations,
they may grow unwilling to lend money to even the largest banks
without implicit or explicit assurances that taxpayers will bear any
losses. Further, banks could, in the worst-case scenario, suffer se-
vere direct capital losses due to holds
$230.5 billion in equitv, yet the alone
could ultimately seek up to $47 b simi-
lar-sized actions were to succeed, Bank of America could suffer a
major dent in its regulatory capital. In effect, a bank forced to ac-
cept put-backs would be required to buy back troubled mortgage
loans that in many cases had already defaulted or had been poorly
underwritten. As the Panel has noted in the past, some major
banks have had extensive exposure to troubled mortgage-related
assets. Widespread put-backs could destabilize frnancial institu-
tions that remain exposed and could lead to a precarious situation
for those that were emerging from the crisis. Further, banks and
loan servicers could be vulnerable to state-based class-action law-
suits initiated by homeowners who claim to have suffered improper
foreclosures. Even the prospect of such losses could damage a
bank's stock price or its ability to raise capital.

The Panel has recommended in the past that, when policymakers
are faced with uncertain economic or frnancial conditions, they
should employ "stress tests" as part of the regular bank super-
visory process to identify possible outcomes and to measure the
robustness of the financial system. Treasury and the Federal Re-
serve last conducted comprehensive stress tests in 2009, but be-
cause those tests predated the current concerns about documenta-
tion irregularities and projected banks' capitalization only through
the end of 2010, they offer limited reassurance that major banks
could survive further shocks in the months and years to come. Fed-
eral banking regulators should re-run stress tests on the largest
banks and on at least a sampling of smaller institutions, using re-
aiistic macroeconomic and housing price projections and stringent
assumptions about realistic worst-case scenario bank losses. Any
assumptions about the ultimate costs of documentation irregular-
ities would be necessarily speculative and the contours of the prob-
Iem are still murky. Stress tests may therefore need to account for
a wide range of possibilities and acknowledge their own limitations.
Such testing, however, would nonetheless illuminate the robustness
of the frnancial system and help prepare for a worst-case scenario.

Policymakers Should Evaluate System-Wide Consequences
of Documentation Irregularities. As disturbing as the potential
implications of documentation irregularities may be for "too big to
fail" banks, the consequences would not be limited to the largest
banks in the market. Among other concerns:

. Fannie Mae and Freddie Mac Present Significant Risks.
Already Fannie Mae and Freddie Mac play an enormous role
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in the market for MBS. If investors develop new concerns
about the safety of the MBS market, then Fannie and
Freddie-backed by their government guarantee-could be
forced to maintain or even expand their dominant role for
years to come. Because the American people ultimately stand
behind every guarantee made by these companies, the result
could be greater and prolonged frnancial risk to taxpayers.

o Homeowners May Lose Confidence in the Housing Mar-
ket. Buyers and sellers, in foreclosure or otherwise, may frnd
themselves unable to know with any certainty whether they
can safely buy or safely seII a home. Widespread loss of con-
frdence in clear ownership of mortgage loans would throw fur-
ther sand in the gears of the already troubled housing mar-
ket-especially since 31 percent of the homes currently on the
market are foreclosure sales, which may already have under-
gone an improper legal process.

. Public Faith in Due Process Could Suffer. If the public
gains the impression that the government is providing conces-
sions to large banks in order to ensure the smooth processing
of foreclosures, the people's fundamental faith in due process
could suffer.

In short, actions by some of the largest frnancial institutions may
have the potential to threaten the still-fragile economy. The risk is
uncertain, but the danger is signifrcant enough that Treasury and
all other government agencies with a role to play in the mortgage
market must focus on preventing another such shock.



sECTroN r\tro: coRnEsplt*rr*", wlrrr rREAsuRy
The Panel's Chairman, Senator Ted Kaufrnan, sent a Ietter on

behalf of the Panel on November 1, 2010 to Patricia Geoghegan,
the Special Master for TARP Executive Compensation under
EESA.306 The letter presents a series of questions to the Special
Master, requesting additional information and data following the
Panel's October 2\, 2010 hearing on TARP and executive com-
pensation.

306 See Appendix I of this report, znfro
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A. GM To Repurchase AIFP Prefered Stock
On October 27, 20t0, Treasury accepted an offer by General Mo-

tors Company (New GM) to repurchase 83.9 million shares of New
GM's Series A preferred stock at $25.50 per share provided that
the company's proposed initial public offering (IPO) is completed.
These preferred shares were issued, along with 60.8 percent of the
company's common stock, in JuIy 2009 in exchange for extin-
guishing the debtor-in-possession loan extended to General Motors
Corporation (OId GM). The repurchase price represents 102 percent
of the liquidation preference. After the IPO is completed, New GM
will repurchase the Series A preferred shares on the frrst dividend
payment date of the preferred stock. Foliowing this transaction,
Treasury's total return from New GM through debt repayments,
the preferred stock repurchase, and interest and dividends will
total $9.5 billion.

B. AIG: AIA Initial Public Offering and ALICO Sale

As part of its plan to repay the federal government's outstanding
investments, AIG completed an IPO for AIA Group Limited (AIA)
and sold American Life Insurance Company (AIICO) to Metlife,
Inc. The AIA IPO raised $20.5 billion in cash proceeds and the
ALICO sale generated $16.2 billion in total proceeds. Of this
amount, $7.2 billion represents cash proceeds. The $36.7 billion in
aggregate proceeds will be used to pay down the outstanding bal-
ance on the revolving credit facility from FRBNY.

C. Sales of Citigroup Common Stock
On October 79,2070, Tleasury began a fourth period of sales for

1.5 billion shares of Citigroup common stock. Treasury received.7.7
billion common shares in July 2009 in exchange for its initial $25
billion investment in the company under the CPP. As of October
29, 2010, Treasury has sold 4.1 billion shares (approximately frfty
percent of its stake) for $16.4 billion in gross proceeds. Of this
amount, approximately $13.4 billion represents a repayment for
Citigroup's CPP funding, while the remaining $3 billion represents
a net profit for taxpayers. Morgan Stanley will act as Treasury's
sales agent for the fourth selling period, which will end on Decem-
ber 31, 2010 or upon the sale of the fuII allotment of 1.5 billion
shares.

D. Legacy Securities Public-Private Investments Program
Quarterly Report

On October 20, 20L0, Treasury released its fourth quarterly re-
port on the Legacy Securities Public-Private Investments Program
(PPIP). This program is intended to support market functioning
and facilitate price discovery in MBS markets through equity and
debt capital commitments in eight public-private investment funds
(PPIFs). As of September 30, 2010, the purchasing power of these
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funds totaled $29.4 billior.r., ;; this amoun t, $I.4billion rep-
resents equrty commitments from private-sector fund managers
and investors and $22.1 billion represents both debt and equity
commitments from Treasury. The total market value of securities
held by participating PPIFs was approximately $19.3 billion, with
82 percent of investments concentrated in non-agency RMBS and
18 percent in commercial mortgage-backed securities (CMBS).

To date, cumulative gross unrealized equity gains for both Treas-
ury and private investors total $1.5 billion. The net internal rate
of return for each PPIF is currently between 19.3 percent and 52.0
percent.

E. Metrics
Each month, the Panel's report highlights a number of metrics

that the Panel and others, including Treasurlr, the Government Ac-
countability Office (GAO), Special Inspector General for the Trou-
bled Asset Relief Program (SIGTARP), and the Financial Stability
Oversight Board, consider useful in assessing the effectiveness of
the Administration's efforts to restore frnancial stability and accom-
plish the goals of EESA. This section discusses changes that have
occurred in several inficators since the release of the Palel's Octo-
ber 2010 report.

1. Macroeconomic Indices
The post-crisis rate of real GDP growth quarter-over-quarter

peaked at an annual rate of 5 percent in the fourth quarter of
2009, but the rate has decreased during 2010. ReaI GDP increased
at an annualized rate of 2.0 percent in the third quarter of 2010,
increasing from 1.7 percent in the second quarber of 2010.308 The
third quarter growth rate was unaffected by the spike in employ-
ment resulting from the 2010 U.S. Census.sos The year-over-year
increase from third quarter 2009 to third quarber 2010 was 3.1 per-
cent, from 12.9 billion to 13.3 billion dollars.

ioTThe total purchasing power published in the PPIP quarterly report does not include the
purchasing power within LTST/TCW Senior Mortgage Sewices Fund, LP., lvhich was wound up
and liquidated on ,Ianuary 4, 2010. See endnote xlwi, infra, for details on the liquidation of this
fund US Department of the Treasury, Legacy Securities Public Priuate Intestment Program,
at 3 (Oct 20, 2010) (online at flnancialstabilitl'gov/docs,/Externallc20ReportVo20-%2009-
107a20vFrnal pdf)

308Bureau of Economic Aralysis, Toble I 1 6 : Real Gross Domestic ProdtLct, Chqirued Dollars
(online aL ww w.bea gov/nationaL/niparveb/IableView asp?SelectedTable=6&l'req=Qtr&FirstYear=
2008&LastYear=2010) (hereinafter "Bureau of Economic Aralysis Table 1 1 g") (accessed Nov
3, 2010), Until the year-oyer-year decrease from 2007 to 2008, nominal GDP had not decreased
on an annual basis since 1949. Bureau of Economic Analysis, Tabl,e I I 5 : Gross Domestic Prod-
uci (online at lvw*- bea gov/national/nipaweb/TableView asp?SelectedTable=5&Freq=Qtr&First
Year=200S&LastYear=2010) (accessed Nov 3, 2010)

3osThe Economics and Statistics Administration within the US Department of Commerce es-
timated that the spending associated rvith the 2010 Census would peak in the second quarter
of 2010 and could boost annualized nominal and real GDP grorrth by 0 1 percent in the first
quarter of 2010 and 0 2 percent in the second quarter of'2010 As the boost from the Census
is a one-time occurrence, continuing increases in private investmcnt and personal consumption
erpenditures as rvell as in exports rvjll be needed to sustain the resumption of growth that has
occurred in the LIS economy over the past year It was expected that the drop in 2010 Census
spcnding rvould then reduce GDP gros'th by similar amounts in Q3 and Q4 2010 Economrcs
and Statistlcs Administration. U S Department of Commerce, The Impact of the 2010 Census
OperotictnsonJobsandEconomicGrouth atSronlineatw'wesadocgov02182010pdt)
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FIGURE 13: REIqL GDP31O
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Since the Panel's October report, r:.nderemploy'ment has in-
creased from 16.7 percent to 17.1 percent, while unemployment has
remained constant. Median duration of unemployrnent has in-
creased by half a week.

FIGURE 14: UNEMPLOYMENT, UNDEREMPLOYMENT, AND MEDIAN DURATION OF

UNEMPLOYMENT 31I
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3I0 Bureau of Economic Aralysis Table I t 6, .supro note 308 (accessed Nov, 3, 2010)rjlrIt is imporlant to note that the measules of unemplolment and underemployment do not
include pt'ople who have stopped activell, Lroking for work altoglether. While the Bueau of Labor
Statistics (BLS) does not have a distinct metric for "underemployment," the U-{ category of
TnbleA 15'Alternative Measures o[Labor Underutilization" is used here ss a prory BLS de-
frnes this measure as; "Iotal unt'mplo-yed, plus all persons marginalll'attached to the labor
force, plus total employed palt time lor economic reasons, as a percent ofthe civilian Labor lbrce
pius all persons mmginally attached to the Iabor force," U.S. Department of Labor. Internationql
Conrpormon-s of An.nuaL Lo.ltor Fcirce Sfafisllcr^ (online at ysrs bls gov,lwebapps,4egacy/
cpsatablS.htm) (acessed Nov. 3, 20101
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2. Financial Indices
a. Overview

Since the Panel's October report, the St. Louis Financial Stress
Index, a proxy for frnancial stress in the U.S. economy, has contin-
ued its downward trend, decreasing by a quarter.312 The index has
fallen by over half since the post-crisis peak in June 2010. The re-
cent trend in the index suggests that frnancial stress continues
moving toward its long-mn norm. The index has decreased by more
than three standard denations since October 2008, the month
when the TARP was initiated.

FIGURE 15. ST LOUIS FEDERAL RESERVE FINANCIAL STRESS INDEX
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Stock market volatility has decreased recently. The Chicago
Board Options Exchange Volatility Index (VIX) has fallen hy more
than half since the post-crisis peak in May 2010 and has fallen 7
percent since the Panel's October report. However, volatility is still
40 percent higher than its post-crisis low on April 12, 2010.

r1?Fealeral Reserwe Bank of St Ircuis, Series S?trFSI: Busine.ss/Pisto/: ()thpr Economic In<:Ji-
rarors (Instrumentr St. Louis Financial Stress Index, Frequency: Weeklyl (online at re-
search.stlouisfed.org/fred2/serieslsTlFsl) (accessed Nov 3. 2010t The index includes l8 weekly
data series, beginningJ in December 1993 to the present. The series ale: effective federal funds
ratc, 2-year Trt,asur_y, IO-year Treasury, 30-year Treasury, Baa-rated corportlte, Merrill Lvnch
Fligh Yield Corporate Master II Index, Menill Lynch Asset-Backed Nlaster BBB-rated, l0-year
Treasury rninus 3-month Treasuy. Corporate Baa-rated bond minLs 1O-year Treasur-y, Merrill
Lynch Higb Yield Corporate Master II Index mimrs 10-year Tteasury,3-rnonth LIBOR-OIS
spread, 3-month TED spread. 3-month commercial paper minus 3-nonth Treasuy. tht'J P Mor-
gm Emergilg Mmkets Bond Index Plus, Chicago Board Options Exchange Market Volatility
Index, Merrill Llnch Bond Market Volatility Index (l-monthl. 10-vear nominal Treasury f.ield
minus 10-year Treasury Inflation Protected Securit.y yield. and Vanguard Financials Exchange-
Traded Fund (eqrrities)- The index is constlucted using prlncipal components analysis after the
data series are de-meaned and dlrided by their respective siandard deviations 1o make them
comparable units The stanclard deriation of the index is set to 1 For more detaiJs on the con-
stluction of this index, see Federal Reserve Bank of St Louis, Nalional Econantic Tren<ls Appen-
dit The S/. Loui.s FerJ's Fin.oncial S/ras.s lrrler (Jan. 2010t (online at r--sealch stlouisfed org/pub-
lications/netNETJan201 OAppen dix.pdf ,.
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FIGURE 16: CHICAGO BOARD OPTIONS EXCHANGE VOLATILITY INDEX313
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b. Interest Rates, Spreads, and Issuance
As of November 3, 2010, the 3-month and l-month London Inter-

bank Offer Rates (LIBOR), the prices at which banks lend and bor-
row from each other, were 0.29 and 0.25, respectively.sl4 Rates
have fallen by nearly half since post-crisis highs in June 2010 and
have remained nearly constant since the Panel's October report.
Over the longer term, however, interest rates remain exbremely low
relative to pre-crisis levels, indicating both efforts of central banks
and institutions' perceptions of reduced risk in lending to other
banks.

FIGURE 17: 3-MONIH AND I-MONTH LIBOR RATES (AS OF NOVEMBER 3, 2O1O)
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rr5Data accessd through BlmmberE data sruice 0r llovember 3,2010
316Data accesrd through Bl0omberg data seryice on llovember 3. 2010

Since the Panel's October report, interest rate spreads have de-
creased slightly. Thirty-year mortgage interest rates have de-
creased very slightly and 10-year Treasury bond yields have in-
creased very slightly. The conventional mortgage spread, rvhich
measures the 3O-year mortgage rate over 1O-year Treasury bond
yields, has decreased slightly since late September.317

The TED spread serves as an indicator for perceived risk in the
financial markets. While it has increased by about three basis
points since the Panel's October report, the spread is still currently

;]r:1Data accr)ssed through Rloomberg data rcn.ice on November 3, 2010 The CBOE VD( is
a key measure of rnarket expectations of near-tern volatilitv Chicago Board Opbions Exchange,
Tltc CBOE Volatilill lttd.x. \'IX, 2009 (online at wsv cboe coru'micro/vli/r.ixwhite prll)
(accessed Nov 3. 2010).

irllData acressed through Blmmberg data service on November 3 2010
nr j Board of Governors ol the Federal Reserve System, Fedtrol Rc.serur: Sfotli.,^ticcl ,Relcosc

H-15: Selet'tccl InleresL Rcrles: Htstoricol J?afc [InstrLrrnent: Con\entional Mortgages, Frequency:
Weeklyt (online at svr'.federalresen'e.govlelea;esh15/data1Veekly Thursdayl
H15 MORTC NA.txt) (hereinafter 'Federal Resen'e Statistical Rele-*e H.15") (accessed Nov. 3.

90
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lower than pre-crisis levels.3r'g The LIBOR-OIS spread reflects the
health of the banking system. While it increased over threefold
from eariy April to J.u]V,_it i-ra9-_!e_e1!{in^g_since mid-July and is
now averaging pre-crisis levels.sle LIBOR-OIS remained fairly con-
stant since the Panel's October report. Decreases in the LIBOR-
OIS spread and the TED spread suggest that hesitation among
banks to lend to counterparties has receded.

FIGURE 18, TED SPREAD 320
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FIGURE 19, LIBOR-OIS SPREAD 321

The interest rate spread for AA asset-backed commercial paper,
which is considered mid-investment grade, has fallen by more than
a tenth since the Panel's October report. The interest rate spread
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:rrsFederal Reserve Bank of Minneapolis, Measuring Percei.rnd Rish-T/te ?ED Spreorl (Dec.
2008) (ontine at im.minneapolisfed orgrpubllcationsjapers/pub displal, cfin?id=4120)

i11{}Data acrcssed through Blmmberg data sen-ice on November 3. 2010
32oData accessed Urrough Bloomberg data sen-ice on Novenber 3, 2010
32r Data acressed through Bloomberg data serrice on November 3, 2010
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on A2/P2 commercial paper, a lower grade investment than AA
asset-backed commercial paper, has fallen by nearly 11 percent
since the Panel's October report. This indicates healthier fund-
raising conditions for corporations.

FIGURE 20: INTEREST RATE SPREADS
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?r2 Federa Reserve Statistrca Re ease H 15 supra note 317 (accessed N0v 3 2010) B0ard 0f Govern0rs 0f the Federa Reserve SystEm

federel Reserve Slalrsilcal Release H.15, Selecled lnterest Rates, Historical Dat'a (lnstlUment U S GoveInm€nt Securit es/Treasury Consiart
Maturities,4\om na l0 Year [requency' Weekly) (on ine at wwwfederalr€serve gov/Ieleases/h15/dataAleekly Friday /l]15 TCfulN0l/ Yl0txtt
(a;cessed Nov 3 2010)

iz3B0ard 0l Govern0TS 0f the l-ederal Reseive System Federal Reser,-e Staltsftcal Release: C\nnerc?l Paper Rates afrd autlandngs, Dala
D|vnl1ad Pragram ( fstrument, AA Asset Backed D scouft Rate Frequency, Da ly) (0n ne ai
www federalreserve g0v/DataDown oadi Ch0ose aspr?rel-CP) (accessed Nov 3, 2010); B0ard of G0vernors 0f the Federal Reserue System federal
Reserve Statisttcal Release: CanmercBl Paper Rates and autstandngs, Dala Dawnl|ad Prograr, (nstrumeni: AA Noninancra Drscount Rate,

FEquency, Daly) (0flre at wwwlederareserveg0v/0aiaD0wn0ad/Cr00seaspx?rel=CP) (accessed N0v 3 2010) ln order t0 provde a m0re

c0mp ete c0mpar s0n th s metr c ut I zes the average 0f the rnterest rate spread for the ast f ve days 0f the m0nth
r2r Board 0f Goverfors 0l the Federal Reserye Syslen, Federal Reserue Statislical Release, Conrnercial Paper Rates and Aukbndngs, Dala

D|wnl1ad Pragran (lfstrumenl: A2lP2 Nonfrnanc a Drscount Rale, Freqlency' Da iy) (onl ne at
www federa reserve gov/DataD0wn 0ad/Ch00se aspx/rel=CP) (accessed NN 3 2010) ln 0rder t0 prov de a m0re c0mplete c0mparis0n this m€t

nc ut I zes the average of the nterest rate spread for the ast f ve days ol the month

The spread between Moody's Baa Corporate Bond Yield Index
and S0-year constant maturity U.S. Treasury Bond yields doubled
from late April to mid-June 2010. Spreads have trended down since
mid-June highs and have fallen over 6 percent since the Panel's
October report. This spread indicates the difference in perceived
risk between corporate and government bonds, and a declining
spread could indicate waning concerns about the riskiness of cor-
porate bonds.



79

FIGURE 21, IVIOODY'S BAA CORPORATE BOND INDEX AND 3O-YEAR U.S TREASURY

YIELD 325
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Corporate bond market issuance data corroborate this analysis,

with investment grade issuance increasing o er 50 percent between
August and September 2010.326

c. Condition of the Banks
Since the Panel's last report, 10 additional banks have failed,

with an approximate total asset value of $4.2 billion. With 139 fail-
ures from January through October 2010, the year-to-date rate has
nearly reached 140, the level for a1l of calendar year 2009. In gen-
eral, banks failing in 2009 and 2010 have been small- and medium-
sized institutions;327 while they are failing in high numbers, their
aggregate asset size has been relatively small.

32sFederal Reservc Bank of St Louis. Series DGS30: Selecled Interest Rates ilnstrument: 30-
Year Treasury Constant Maturity Rate, Frequency: Dailvr ronline at research.st]ouisfedorg/
fred2/) thereinafter "Federal Reseroe Bank of St Louis Series DGS30 , accessed Nov 3. 2010)
Corporate Baa rate data accessed through Bloomberg data senice on \ovember 3, 2010

326Securities Industry and Financial Markets Association, Li.S Corporate Bond Issuance (ot-
line at wu'rv silina US-Corporate-
Issuance-SIFXLA xls)

327 For the purposr of its analysis, the
Nov 3,2010)
ralysis, the Panel uses four categories based on bank asset sizes:327 For the purposes of its analysis, the Panel uses four categories based on bank asset sizes:

Large banks ithose with over $100 billion in assets), medium banks those rvith betlveen $10
brlhon and S100 brlhon rn assets). smaller banks (those wrth betrveen S1 brlhon and $10 brlhon
in assets). and smallest banks (those s'ith less than $1 blllion in a.ser.
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FIGURE 22. BANK FAILURES AS A PERCENTAGE OF TOTAL BANKS AND BANK FAILURES

BY T0TAL ASSETS (1990-2010) 328
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3. Housing Indices
Foreclosure actions, which consist of default notices, scheduled

auctions, and bank repossessions, increased 2.5 percent in Sep-
tember to 347,420. This metric is over 24 percent above the fore-
closure action level at the time of the EESA enactment.3ze While
the hardest hit states still account for 19 out of 20 of the highest
metro foreclosure rates, foreclosure activity grew less in the hard-
est-hit cities than in other states.sso Sales of new homes increased
to 307,000, but remain 1ow.'331 The Case-Shiller Composite 20-City
Composite decreased very slightly, while the FHFA Housing Price
Index increased very slightly in August 2010. The Case-Shiller and
FHFA indices are 6 percent and 5 percent, respectively, below their
levels of October 2008.332

ItzsThe disparity betx'een the number oftrnd total assets offailed bank.s in 20011 is driven pri-
marily by the failu'e of Washington Mutual Bank. rvhich held $307 billion in assets. The 2010
year-to-date percentage of bank lailures includes failures through August The total uumber of
FDlC-insured jnstitutions re of March 31,2010 is 7,932 commercial btrnhs and savings institLr-
tiom. As of Norrember 12, 2010, there have been 143 institutions that thiled. Federal Deposit
Insuranrc Corporation, FoiLu.re,s and. Assistan.t:e l'ransctction.s (online at *w2 fdic-gov/hsob/
SelectRpt asp?EntryT!p=30) (accessed Nov. 12, 2010) Asset totals have been adjmted for defla-
tion into 2005 dollars using the GDP implicit price deflat.or. The quarterly values were averaged
into :r -yearly value. Federal Reserve Bank of St. Louis Series DGS30, suprn note 325 laccessed
Nov. 3. 2010).

rJ?eRealtyTrac Press Release on Foreclosure Activity, sa,nro note 278
ililoHardest-hit cities are defined as those in Cnlifomia, Florida, Ner-ada. md Alizona. Chi-

cago, Houston, and Seabtle posted tht' largest increases in ibreclosure activitv RealtyT\'ac, Thirrl
Quarter Forer:l.osurt, Actir:iLr- tIp in 65 Pulenl of [I-5. Metro An:as BtLt I)otL:rt in Hardest-Hit Cit-
i<,s (Oct 28, 2010) i.online at www realt'!.trac.comTcontenUpress-releases/thirrl-quarter-fore-
closLrrc-activity-up-in-65-pertent-ofus metro-areas hut-dorvn in-hardesi,-hii-cities-612?).

rr:rr Sales of new homes in tr'Iai.' 2010 s,ere 276,000, the krwest rate since 1963 It should be
noted that this number likely rei)ects a shifting of sales from Ma-v io April prompted by the
April expiration of tu credits desigled to boost home sales ll S L-'ensus Rureau and tI S De-
partment of Housing and tlrban Development. Ncrc Residcnliol Sa/es in Jurw 2010 (July 26.
2010) (online at wu'w.ensus.gor./consUnemessales.pdfl; U.S. Census Bureau, AIer Resi.dpnlfu.l
Sa/e.s-Netir One-Fanri\ Ilouscs Sold lonline at www.census govlftp/pub/consUsold cu-st.xls)
1rctes..r'd \ur 3, 2010,

:rir2The most reent data available is lor July 2010. See Slandard and Poor's, S&P/Case-
ShiLler Homa Price Ld,i.ces (Instrument: Case-shiller 20-Cit1' Composite Seasonaily Adjusted.
Frequency: NIonthly) (online at uvrr standardandpoors com/lndices/sp<ase-shiller-home-price-ir-
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Additionally, Case-Shiller futures prices indicate a market expec-
tation that home-price values for the major Metropolitan Statistical
Areas 333 (MSAs) will hold constant through 2011.334 These futures
are cash-settled to a weighted composite index of U.S. housing
prices in the top ten MSAs, as weII as to those specific markets.
They are used to hedge by businesses whose profrts and losses are
related to any area of the housing industry, and to balance port-
folios by businesses seeking exposure to an uncorrelated asset
class. As such, futures prices are a composite indicator of market
information known to date and can be used to indicate market ex-
pectations for home prices.

FIGURE 23: HOUSING INDICATORS
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r15 Rea tyIrac Fareclosures (0nlire at www rea tytrac c0m/h0me/) (accessed N0v 3 20i0) The mDst recent data a!ailable is i0r September
2Cr0

r3ES&P/CaseShilerHomePricelndrces suprarcle332 (accessedNov 3 2010) ThemostrecentdziaavaiableisforAugust20l0
33i US and Census Dvison lVonlhy P!rchase 0nI ndex supra n0ie 332 (accessed Nov 3 2010) Jhe m0st recent data avzilabe s for

August 2010
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diceslen/us/?indexld=spusa-cashpidff--p-us----) (hereinafter "S&P/Case-Shiller Home Price Indi-
ces") (accessed Nov 3,2010); Federal Housing Flnance Agency, US and Census Dixision
Monthly Purchase Onl-t Index (Instrument: USA, Seasonally Ailjusted.) (online at wm'fhfa gov/
Default aspx?Page=87) (hereinafter "U S and Census Ilivision NIonthlv Purchase Only Index")
(accessed Nov. :, ZOtO). S&P has cautioned that the seasonal adjustment is probably lieing dis-
tortcd by irregrrlar factors. These factors could include distressed saLes and the various govern-
ment programs See Standard and Poor's, S&PlCase-Shiller Home Price Indices and SeasonaL
Adjustment, S&P Indices: Index Aaalysis iApr 2010) For a discussion of the differences be-
tween the Case-Shiller Index and the FHFA Index, see April 2010 Ovesright Report, supra note
282, at 98

333A Metropolitan Statistical Area is defined as a core area containing a substantial popu-
latior nucleus, together with adjacent communities having a high degree of economic and social
integration rvith the core. U.S. Census Bureau, About Meiropol*an and Micropolitan Statistical
Areas (online at wmv.census.gov'population/www/metroareas/aboutmetro.htmlt laccessed Nov. 3,
2010)

33aData accessed through Bloomberg daLa seryice on November 3. 2010 The Case-Shiller Fu-
tures contract is traded on the C]{E and is settled to the Case-Shilier Index tx,o months after
the previous calendar quarter For erample, the February contracr till be settled against the
spot value of the S&P Case-Shiller Home Price Index values representlng the fourth calendar
quarter of the prewious year, l'hich rs released in February one da1' after the settlement of the
contract Note that most close obscn'els believe that the accuracv of rhe:e futures contracts as
forecasts diminishes the farther out one Iooks
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FIGURE 24. CASE-SHILLER HOME PRICE INDEX AND FUTURES VALUES 338

F. Financial Update
Each month, the Panel summarizes the resources that the fed-

eral government has committed to the rescue and recovery of the
financial system. The following financial update provides: (1) An
updated accounting of the TARP, including a tally of dividend in-
come, repaJfinents, and warrant dispositions that the program has
received as of September 30, 2010; arrd (2) an updated accounting
of the full federal resource commitment as of October 27, 20L0.

l. The TARP
a. Program IJpdatess3e

Treasury's spending authority under the TARP officially expired
on October 3, 2010. Though it can no longer make new funding

HsAll datd nomralized to 100 at January 2000- Futures data accessed through Bloomberg
data seryice on November 3, 2010. S&P/Case-Shiller Home Price Indices, szpra note :l:12
(accessed NoY. 3, 2010)

1O.pdfl (heleinafter'"Ireasuly Transac[ions
Report").

:iroThe original $700 billion TARP ceiling was reduced
Frmilies Save Their Homes Act of 2009 12 U S C \52

riroThe original $700 billion TARP ceiling was reduced by $f,ZO billion as part ofthe Helping
Frmilies Save Their Homes Act of 2009 12 U S C \5225(a)-(b't', Ilelping Fonri/ies Sotrc ?heir
Honrcs Act of 2009. Pub L No 111 22 

"440 
On June 30, 201iJ, the Hr'use-Senate Cont'erenceHottrcs Act of 2009. Pub L No 111 22 

"440 
On June 30, 2010, the

Committee agreed to reduce the amout authorized under the TARP iiom $700 billion to $475
billion as paft of the Dodd-Frank Wall Street Retbrm and Consumer Protection Act that was
signed into Iaw on July 21, 2010. See Dodd-Fronh IVol/ Street Relbrn ond Oonsunter h'otectiol
Ari, Pub L No 111 203 (2010)i The \Yhite House, Rernorft.s lty ihe Presid.enl ci Srgnjng of
Dorl.d Franh Woll Street Refonn o.nd C)on-sunt,er Protection Acl rJulr 21, 2010) (oirline' at
wrvw,whitehouse gor'/the-press-olliceh'emarks-president-signing--dodd-frank-waIi-street-relbmr-
a r rd-r'o rri u m pr- p r, rt pcl.i ott -aet )
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iiireLl S. Department of the'Ireasury, Oumulatiue DiuidetLds, In.t?rest atld Dtslributtons Report
os- o/ Sept<ni6er 30, 2010 iOct 11, 2010) (onlire at linancialstability.gor'/docs/dir.idends-interest-
r eportVSeptrmber')2,202010?a20flividends7o20&?,20Interest7o20Report pdfl (hereinafter "Treas-
ury Curnulative I)ividends. Interest and f)istributions Report); U-S Department ofthe Treasury,
Troubl.erl. Asset Relief Progran Trarusoctiotr.s Report for thc Perial Ending October 29, 2010 (Nov
2. 2OlOl (online at financialstability.gory'docVtransuction-reports/10-4-

trs

\$s
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Iosses associated with its CPP and Automotive Industry Financing
Program (AIFP) investments. A significant portion of the $179.7
billion in TARP firnils currently outstanding includes Treasur5r's in-
vestments in AIG and assistance provided to the automotive indus-
try.
CPP Repayments

As of October 29, 2070, 112 of t}oe 707 banks that participated
in the CPP have fully redeemed their preferred shares either
through capital repa5rment or exchanges for investments under the
Community Development Capital Initiative (CDCI). During the
month of October, Treasury received a $tZ million fulI repayment
from 1st Constitution Bancorp, and a $100 million partial repay-
ment from Webster Financial Corporation. A total of $152.9 billion
has been repaid under the program, Ieaving $+g.S Uittion in funds
currently outstanding.

b. Income: Dividends, Interest, and Warrant Sales
In conjunction with its preferred stock investments under the

CPP and TIP, Treasury generally received warralts to purchase
common equity.sal As of October 29, 2070, 45 institutions have re-
purchased their warrants from Treasury at an agreed upon price.
Treasury has also sold warralts for 15 other institutions at auc-
tion. To date, income from warrant dispositions have totaled $8.1
billion.

In addition to warrant proceeds, Treasury also receives dividend
payments on the preferred shares that it holds under the CPP, 5
percent per annum for the frrst frve years and 9 percent per annum
thereafter.saz Eor preferred shares issued. under the TIP, Treasury
received a dividend of 8 percent per annum.343 In total, Treasury
has received approximately $25.7 billion in net income from war-
rant repurchases, dividends, interest payments, and other proceeds
deriving from TARP investments (after deducting losses).344 For
further information on TARP profit and loss, see Figure 26.

3a1For its CPP investments in privately held financial institutions, Treasury also received
y'arrants to purchase additional shares ofpreferred stock, which it exercised immediately Simi-
larly, Treasury also received warrants to purchase additional subordinated debt that were also
immediately exercised along rvith its CPP investments in subchapter S corporations. Treasury
Transactions Report, supra note 339, at 14

3a2US Depaitment of the Treasury, Co1:ital Purchase Program (Oct 3, 2010) (online at
u'ww frnancialstability gov/roadtostability/capitalpurchaseprogram html)

3a3U S Department of the Treasury. Targeted. Inuestnlent Program (Oct 3, 2010) (online at
rvwrv financialstability.gov/roadtostabilits-,/targetedinvestmentprogram html)

raaTreasury Cumulative Dividends. Interest md Distributions Report supro note 339; Treas-
ury Transactions Report, supro note 339 Treasury also received an addrtional $1 2 billion in
participation fees from its Guaranrec ProEgam for \{oney X{arket Funds U S Department of
the Treasury, Tteo.sury Anruounces Etpiration of Guarantee Progrant for l[oney Morhet Funds
lsept 18, 2009) (online at u'wu' ustreas govipress/releases/tg293 htm,
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c. TARP Accounting

FtGtiRE 25: TARP ACCoUNTING (AS 0F 0CT0BER 29 2010)

lDollars in bi lionsl

Program
itarimu m

Amount
Allotted

Total
Repayments/

Reduc€d
EIposure

Actual
Funding ;'*'"i ,f,,:,,?,:il,fr, f,iliflJxf,

Cap tal Purchase Program
(CPP)

Targeted Investment Pro

gram (TlP)

Asset Guarantee Program

(AGP)

AIG Investment Program
(AIGIP)

Auto lndustry Financing Pro-

gram (AIFP)

Autc Supp ier Support Pro-

gram (ASSP),.

Term AssefBacked Securi-

ties Loan Fac I ty (TALF)

Public-Private lnvestment

Program (PPIP) '',
SBA 7(a) Securities Purchase

Home Affordable Modifica-
t on Program (HAIVP)

Hardest l1it Fund (HHF)

FHA Ref nance Program

Community Deve opment

Capital nit ative (CDCI)

Total .,,,,,,,.,,,, ,,,, ,, , , ,

$204 I $204 9

400 400

50 ''50

698 ''475

81 3 81 3

04 04

*43 -01

22 4 .,,, 14 2

04 .'04

299 06

-,, 7,6 xlii0,1

81 **01

0 8 *"0 6

,,$(1s2 9)

(40 0)

'(5 0)

0

(r0 8)

(0 4)

0

''' (0 4)

0

0

0

0

0

i,i $(2 6)

0

0

0

,i,(3 5)

0

0

0

0

0

0

,,,,67 1

0

01

13 8

04

06

01

01

06

82
N'0

29 3

15

80

0

$o

0

0

223

0

0

A2

$4e s

0

0

475

0

0

$39s 1 $(20e 5) $(G.1 ) $1 79.7 $7s 5

,Figures allected by r0unding llnless othemise n0ted, data n thls table are from the f0l owing scurce U S Department of the Treasury
fraDbled Assel Relief Pragram Transaclilns Repai fot lhe Penld Ending 1clober 29, 20lA I,Na\ 2 2010) (0n ne ai
f ranc a stabil ty g0v/d0cs/transact 0n-rep0irs/11-2-10%20Transact 0ns%20Repodt/.20as%200f%2010-29-10 pdf)

T01a am0unt repard under CPP nc udes $13 4 brlli0n Treas!ry recelved as part 0f ts sales 0f C t gr0up c0mm0n st0ck As 0i october 29,

2110 Treasury had s0d 4L b lon Citgrorp c0mm0n shares for $164 b i0r in gr0ss pr0ceeds Treas!ry has received $3 brllion in net proft
fr0m the sa e of C,t gro!p c0mmon stork I lune 2009 Treasury exchanged $25 b I l0n in Citigr0up prelerred stOck f0r 7 7 brlli0n shares of

the company's comm0n stock at $3 25 per share lJ S Department of the Treasury, fr\ubled Assel Relrcf Pr\gran fraisactians Repol far the
Penad [ndng ]ct|ber 29, 2AiA, at 13-15 (Nov 2 2010) (0nlife ai
financ a stabl ty g0v/d0cs/transactr0n reports/11 2 10%20Transacti0ns%20Rep0rt%20as%2001%2010 2! I0 pdf)r U S Departmert 0l the Treas
ury Lr|ubled lssef Relel Program: fw1-Yea( Retraspeclue, at 25 (0ct 2010) (onl ne at
wwwinarcrastabirtyg0v/d0cs,rIARP%20Ty/0%20Year%20RetrOspectrve 10%2005%2010 trarsmtta%20letterpdf)

T0tal CPP repaynents als0 ncltde am0unts repa d by insttuti0fs that erchanged the r CPP nvestments f0r irvestments under the CDCI,
as we as proceeds earned lr0m the saie 0i prefe(ed stock and watrants issued by Soulh Finafcia Gr0up, nc and TIB Finarcia C0rp

,,0n ihe TARP Jransa.t0rs Report, Ireasury has classrfred the nvestments lt made n two nslt!t0rs, CIT Grcup ($23 b r0f) and Pa-

clc C0ast Nat0fal Bafcorp (S4l ill0n), as l0sses ln addihOr Treas!ry s0d rts prefetred Ownersrp nterests, alofg with warants in

Scuth Frfancial Gr0up, lnc and IIB F fafcia COrp t0 n0n IARP pait c patlng nstrtutl0ns These shaTes were s0 d at prlces be 0w the va ue

0l the 0rgina CPP nvesimeft Th€ref0re, Treasury's net cureft CPP investment is $495 blion due t0 the $25 blii0n r l0sses thus 1ar

U S Department 0f the Treasury fraubled Asset Relief Pr\gran fransaclnns Repai f\r the Peri1d Endng Achbe. 29, 2010, at 13 14 (Nov

2, 2010) (0n ne at financia stabi ty g0v/d0cs/transacti0n-rep0rts/11-2-10%20Transacti0ns%20Rep0rt%20as%200f%2010-29-10 pdi)
,'The S5 b I 0n AGP guarantee f0r Cii group was unused srnce Treasrry was fot requ red to m2ke any g!arantee payments duflrg tire I fe

0f the program U S Department 0i the Treasury, ftaubled Asset Relrcl Pragum: Twa Yeet RelrlspeclNe, at 3l (Oci 2010) (0n rne at
www financ alstab I ty gov/docs/TARP-'/"2t]Iwo%20Year%20Retrospect ve 10%2005%2010 transm tial%20letter pdf)

Athough ths $5 bi on s n0 longer exF0sEd as part of the A6P Tleasury dd not receve a repayment n ihe same sense as wth olhe'
rnuestments Treas!ry d C rece v€ 0ther nc0me zs cons deratr0n for the guarantee, wh ch s not a repayment and s accounted for n Figure

2F,

.AlG hrs c0mpletey rt lzed the glC bil0n that was made available 0n November 25 2008 rn exch2fg: f0r ihe comparys prefetred

sirck lihasasodrawndown$75blron0'fthe$29Sbiloimadeavai.ble0rAFrllT 2009 Thisit!rEdoesnot ncrde$l6bllronrn
a[umu ated but !rpa d d v dends owed by AIC t0 Tieasury due i0 the restructur ng 0f Treasury's i.vestme]t fron cum! al ve preferred shares
t0 n0n-cumulalv€ shares. AG expects io dr:w crnr Jp l0 $22 b 0r n 0utsta0drng tunds ircm ih? TARP as part 0f its plan t0 repay the
rev0lv ng credit lac lity prov ded by ihe Federa ResErve Bznk 0f NEW Y0rk Amer caf nternat ona Gr0!p ln! frrm l0 Q f\r lhe FBcal Year
E1ded Seplenbv 3A 2ClA al ll9 lNov 5 2.11!) r0niie at secgov/Archives/edgar,/dztal:il2l.lllr!114511000!269/a2200724210-qhtm)i
Aner caf nternat onal Group lnc AIG Annaunces Pian Ta Repay US. Gcrarrnert is.pt 30 2010) (on ine at
www a gcorporate conr/newsroonr/2010 SepteiberrA GAnn0!ncesP antoRepay30Sept20l0 pdf) ll S D:parr:r' 0' the Treas!ry, lroubled Assel
Reii2f Pr|gran fransaclians Repol {c, :le Pexad Ending 1ctlher 29 2Ai! zl I ',lr\ 2, 2010) (onlrne at
linarc z siab ty g!v/d0cs/transacti0f-rep0ds/r - 2 10"'i2ilIransacli0ns%20Rep0rt%20as%200i%2:1.i'2!'1i prll

$475 0
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, 0n lVay I4 2010 Treasury accepted a S1 I bi 0r sett ement payment f0r its $3.5 b ion l0an r0 Chrys er l]0lding. The payment rep
ferented a $i 6 b I i0n l0ss from ihe terminat 0n 0f the debt 0bligatl0n U S Department oi the Ir:asury Chrysler Ftnanc?l Parent C0mpany
Repays S)9 Billion in Seltlenent at Ariginal Chtysler L0an t,May ll 2010) (0nlne at wwfnanciastabi tlg0v/latest/pr 05l72010chtm)
Also lollow ng the bankrtptcy proceed ngs for 0 d Chrys er, whlch extingrished the $1 9 b I icr debtOr n-p0ssessi0n (DlP) l0m provided to 0 d

ChryslEr Treasury reta ned the r Bht t0 Iec0ver the proceeds from the iquidation of specified co atera To date Treasury has col ected $40 2

m on in proceeds from the sale 0f c0llatera, and t d0es n0t expect a sign ficant rec0very from the !uidat 0n proceeds Treasury includes
th€se pr0ceeds as pad 0f the $10.8 b lli0r repa d under the A FP. ll.S. Department 0f the Treasury Tr\ubled Assets Relief Prcgran Mlnthll
lA5@ Repoi Seplember 20)0 llc\ 12, 2010) (onlire at f nanc alstab lity govidocs/105Congress ora Rep0rtVSeptember 105(a) re-
pcrl FNALpdl); Treasury r0nversati0ns with Pane staff (A!g 19 20l0li l1 S Depairment of the Treasury froubled Asset Rellel Progran
frensaclians Repai for the Periad Ending Actuber 29, 20]A, at 18 (Nov 2 2AlA) (0f ne at

financia stabi ty gov/docs,'transactlon rep0rts/11 2-10%20Trarsart 0ns%20Rep0at%20as%20!t%2010-29-10 pdl)
, ;0r the TARP Transact ons Repott the $1 I billion Chrysler debtor-in-possesslon oar, which was ext ngu shed ApI 30 2010, was de

ducted from Treasrrys AFP investmert.mount US Departmert of the Treasrry lnubled Asset Reliel Progran fransactians Repal flr lhe
Penod Ending actaber 29, 2AlA, at 18 (Nov 2 2010) (online at
financialstabi ty g0v/docs/transact 0n rep0ds/11-2-10%20Transacti0ns%20Rep0ft?a20as%200f%2010-29-10 pdf) See n0te vii, supe lot dela s

0n osses fIom Treasrry s investment in Chrysler
.0n Apri 5, 2010, Treasury term rated ts c0mmitment to lend to the Gl,l SPV trder the ASSP 0n April 7 2010 it termirated its c0m

mtment t0 end t0 the Chrys er SPV ln t0tal Treasury receved $413 million in repayments from l0ans provrded by this pr0gram (S2S0 mi I on

from the GM SPV and S123 m I ion lror the Chrysler SPV) Fudher, Treasury rece ved $101 m li0n n proceeds from additional n0tes ass0ci
ated w th this program l1 S Departmenl 0f the Treasury, froubled Assel Relief Pr1gran fransactilns Replrt fo( the Period Ending 1clober 29
2410, at 19 (Nov 2 2010) ionl ne al
f nanclalstabil ty gov/docs/transact 0n-Iep0its/11 2 10%20Transacti0is%20Rep0rt?:20as-'/.200f%2010 29 l0 pdf)

. For the TALF pT0gIam 0nE do lar of TARP lrnds was committed i0r every SL0 0i funds 0b igated by the Federal Reserve The program
was lntended tc be a $200 billi0n in t at ve, ard the TARP was resporslble for th€ lirst $20 bi I 0n lf 0ar osses, f any were incurred The
oan was incrementally funded When the program cl0sed I lune 2010, a tolal of $43 bi I on in 0ans was 0utstand ng !nder the TA[F pr0
gram, and the JARP's comm tmerts corstituted $4 3 b ior The Federa Reserue Board 0f C0!ernors agreed that it was appropriate for Treas

ury t0 reduce IALF credit protecti0n from TARP to 54 3 b lon Board 0l GoveTnors of the Federa Reserle System Federal Reserue Announces

Agreenenl llith the [reasury Depalment Regarding a Reduction of CreCit Prltectiln Prlvded lar the Tern Asset-Backed Securities Laan Factl
tly (lALf) lhly 20, 2010) (online at wwledera rEserve gov/rewsevents/press/m0netzry/20100720a htm)

- As 0f 0ctober 27 2010. Ireasury had prov ded $105 m 0f t0 TAIF LLC. This total nc udes accrued payab e lnterest Federal Reserve

Bank0fNewYatl,FactarsAffectngReserueBalances(H41) (0ct 28,2010)(onineatwmvfederalreservegov/reeases/h41/201010284
. As 0f September 30, 2010, the tota value cf sec!ritles heid by the PPIP managers was S19 3 b 0n N0n agency Resident a

IVortgage-Backed SecuritiEs Iepresented 82 percert 0f ihe tota i CtrlBS represented the ba ance U S Depadnent of the Treasrry Legacy Secu
riltes Public-Private lnvestnenl Program, Progran Updale 0uafter Ended Seplenber 3A,201A, at l (0ct 20 2010) (online al
financ a stab ty gov/docs,/External%20Report%20 ?.2009 i0%20vFlnal pdf)

\!rlJ S Depaitment 0f the Treastry fr\ubled Assets Reliel Prcgran Monlhly 105(a) Repart Septenber 2A)0 at 6 \Ail 12 2010) (0nline
al I nanc alstab lity gov/d0cs/l05Congressi0falRep0rts/September 105(a) rep0rt F NAL pdf)

.,,As 0l october 29 2010 Treastry has received $428 mil 0n ln capita repayments from h!0 PPIP l!nd managers ll S Department of the
Ireasrry Traubled Asset Reliel Progran fransacfions Rep1d f\r the Periorl Ending 1clober 29, 2A10, at 23 (Nov 2 2010) (0n ine at
'fifancia stab ity gov/docs,/transactior Iep0ds/l1-2-10%20Transacti0rs%20Rep0d%20as%200f%?010-29-10 pdf)

.'As 0f 0ctober 29 2010, Treasury's prrchases under the SBA 7(a) Secur ties Purchase Pr0gIam lotaled $324 I m ll on ! S Department of
the Treasury, Traubled Asset Relief Prcgran Transacti1ns Repll l0r the Penod Ending Achbet 29, 2010 at 22 (Nov 2 2010) (on lne at
finarciasiabiitygov/docs/tlansacti0r rep0rts/11-2-10%2oTransacti0rs%20Rep0d9{20as%200f%2010-29-10pdf)

-,Treasury w not make addit onal purchas€s pursuant 10 the exp ral 0n 0f ts purchasing a!th0rity under EESA l.l S 0epartment 0f the
Treasury, Traublerl lssel Relief Program Twl-Yeat Retrospective al 43 (0d 2010) (0n ne at
www f rzncialstabi ity g0v/d0cs/TARP%20Two%20Year%20RelrOspect ve L0%2005%2010 transm ttal%20letter pdf)

\vi As pad 0f ts rev sions t0 TARP al ocat ons upon enactment of the Dodd-Frank Wal Street RefoIm and C0ns!mer Protect 0n Act, Treas
uty alocated an addttora $2 b ior n TARP lunds to m0rtgzge assstance for unemployed b0roweIS thl0ugh the l].rdest Ht Fufd (llHF)
IJS Departmeni of the Treasrry, 1bana Adninistralian Annources Addttianal Suppad {ar Targeted Foreclosure-Prevenlion Prl[Gns l0 Help

H0neawnersSlrugglingllit'hUnempllynent (Aug 11,2010)(onlineatwwrstreasgov/press/reeases/tg823htm) An0lher$35blonwasal-
l0cated am0ng the l8 states and the D stricl 0f C0lumb a cu(rntly partic pating n HHF The am0rnt earh stare rece!ed durirg th s rornd of
fuid ng is prop0rtional t0 ts p0pu at 0n lJ S Departmeni 0f th€ Treasury, fraubled Assel Relie{ Progran, lwa Year Relrospective, aI 72 lAcl
2010) (on ine at www.financia stabi ity gov/d0cs,4ARP%20TwD%20Year%20Retrospective 10%2005%2010 transmittzl%20letter pdf)

-,, As 0f N0vember IC, 2010 a tota 0f SS3 6 m 0n has been disburs8d t0 seven state Nous ng F-mance Agencies (HFAs) Data provided

by Treasury staff (Nov 10, 2010)
-.Th s fig!re Iepresefts the amourt Treasury disbrrsed to fund the advance purchase account 0f the letter of credit lssued under the tHA

Short Refnance Program Data provid€d by TIeastry stafl (N0v 10, 2010)
..Seventy three Communty Deveopm:nt Financia nstitutons (CDFls) entered the CDCI r Sepiember Among these instituti0ns 17 banks

exohangediherCPPinvestmentsforanequivalertinvesimentam0tntrnderthe(]DC US DepatlmentoftheTreasury frcubledAssetRelief
Progran Transacltons Replft far the Period Ending Actober 29, 2A10, aI l-13 L6-17 (Nov 2 2010) (oil]fe at

(on ine at financ alstab I ty g0v/ atest/pr 09302010b html)
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FIGURE 26, TARP PROFIT AND LOSS
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r0/2sl20r0)

P,:'J'[, *ff',i'
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.*,AlG s not lrsted on this tabe because n0 proft 0r loss has been recorded t0 dale for AIG lts mssed dvidends were captalized as
part of the issuarce 0f S:ries E prefeffed shares and are n0t c0nsidered i0 be 0utstanding Jreasury cutrently holds non-cumu atrve pretered
shales, mean ng AIG rs not penalrzed f0r non-payment Iherefore, n0 profit 0r loss has beer realized 0n Treas!ry's AIG fvestment 10 date

.., ll S Department 0t the Treas!ry, Cunulallve Drurdends, lnteresl and Dislributtans Replrt as 0f Septenber 30 201A tA|l 12 2010) (0n

I fe at linancialstability gov/d0cs/dividends rnterest rep0rts/Septenber%202010%20D v defds%20&%20lnterest%20Rep0ar pdf)
*-,U S Department 0i the Treasury, Cunulattue Dvdends, lnlercst and Distributons Report as of Septenbet 3A, 2Ua lAil 12 7AI0)

(0n ne at f nancialstabilit] gov/docs/dividends- fterest-repods/September%202010%200 v dendsl/"20&%20lnterest%20Rep0rt pdf)
..,'ll S DEpairment 0f the Treasury fraubled Asset' Relie[ Pr1gran fransactians Rep1l flr lhe Penld Endng 1daber 29, 2A10 lNou 2,

2010) (on ine at f nzncialstability gov/d0cs/transact 0r-rep0rts/11-2-10%20Iransrcti0ns9120Rep0rt%20as%200f%2010-29-10 pdf)

praceed rEs Ll S Department of the Treasury frcubletl Assel Relrcf Progran fransachlns Rep\t f\r [he Perild tndiilg 1ct\ber 29, 201A I,Nru

2, 2010) (0n lne at financia stabr rty gov/d0cs/transactr0n-r€p0ds/11-2-10%20Transactr0ns%20Rep0rt%20as%200f%201 0.pdf). F ra ly,

Scn0ma Va ley Banc0rp, v/hrch recerved $8.7 mi i0n n l]PP f!nding, was piaced nt0 receiversh p on August 20, 2010. Dep0sit lnsLr
afce Colporetr0n, Weslaneilca Bank, Safr Rafael Caltl|rnta, Assunes All at the Depasils af Sonona Valley Eank Sonana, Callarnta \AuE 24,
2010) (on rne ai ww fdrc gov/news/news/press/21110/p110196 html)

..',Ihrs lrgure represents net pr0ceeds t0 Treasury from the sale 0f Cit gr0rp comm0r stock to date F0r details 0n Treasury's sales 0l
Cil group c0mm0n slock, see n0te i supz ll S Department of the Treasury, Tr\ubled Assel Reltef Progran frcnsactrcns Rep\rt far the Periad
tndng Actuber 29, 201A, at 15 (Ncv 2, lAlU (online at
financialstabi tyg0v/d0cs/transactron Ieports/11-2-10%20Transactons%20Repolt"/"20as%200f%2010 29 10pdi)j US Department of the Treas-
ury fraubled Assel Relief Pragran, fwa Year Retrospective, al 25 (oct 2010) (online at
www financ alstab I ty g0v/d0cS/TARP%20Tw0%2l]Year%20Retrospect ve 10%2005%2010 transm t1a %20 etter pdf)

\\!' Th s f gure rc udes $815 m I r0n rn d vidends from GIVAC prefetr€d stock, trust preteaed secur ties, and mandat0ry convertrble pre-

tered shares. Ihe drv derd t0tal als0 rnc udes a $748 6 n I 0n seni0r ursecured note fr0m Treasury s investmert I General [,]!]ors. Daia
prcvrded by Ireasury

\\!i,'Treasury rece ved proceeds 1r0m an additi0nal n0te connected with the loan made io Chrys er F nafcia on lanuary 16, 2009 l.l S De'
pzrtment oi the Treas!ry Trcubled Asset' Relief Pragram Trunsactians Repul f\r the Petod Endtng Actabet 29, 201A, at 18 (No! 2 2010)
(0n lne at linanc alsiab lity g0v/d0cs/trarsactr0n-rep0rts/l1 2 10?a20Transacti0ns%20Report%20as%200f%2010 29 10 pdf)

--*This represents the t0ta pr0ceeds from addttional noies corrected wth Treasury's investmeris n Gtrl S!pprer Recevabes LLC and
Chrys er Receivables SPV LLC U S Depaitment 0f the Treasury lroubled Assel Relief Program fransactilns Repll lu the Penld Ending Actu
ber 29, 2AlA, ai lS (Nov 2, 2010) (Onlrfe at
f nanc alstabrl ty gov/d0cs,'transact 0n- rep0rts/11 2 l0%20Transactions%20Repod%20as?/"200f%2010-29-10 pdf)

\\\As a fee for takrg a second-oss p0srt0n 0f up t0 $5 b l0n 0n a $301 bil0n p00l 01 rngj€r.ed Ctgr0up assets as part 0f the
ACP TIeasury received S4 03 bi I on n Clirgroup preierred st0ck and warants Jreasury exchafged these preiered st0cks for trust prefered

It?asury frlubletl Asset Reltef Progftn frunsacft\ns Repai for lhe Penod Endng 1clober 29 201A, at 20 (N0v 2, 2010) (0rl ne a:
f nancla stabll ty gov/d0cttransact 0n-rep0ris/11-2-10%20lransact 0ns%20Rep0rt:/.20as%200f%2010-2!-10 pdl)r ll S Department 0i the Treas-
ury BOard 0f G0vern0rs 0f the Federa Reserue Sysiem Federa Deposii lnsurance Corporatr0n, afd Ctigr0rp n. ferninalian Agreement, al I
(Dec 23 2009) (on ine at
www flnanc a stabilily gov/docsicrti%20AGP%2oTerm natior%2oAgreemenl%2o %2lFuly%2]i\ecuted%20Ve6 0f pdf) Ll S Dep2lrnent 0f the
Ircasrry Treesury Ainlurces Fuiher Sales af Ciltgr|up Securiti.s and Cunulalive Return t0 Taxpayers af $41 6 Btlltan (Sepi 30 2010) (0n-

line at f fancia stari lty.gov/ atest/pI 0-q302010c.html) Federai Deposrt lnsurarce C0rp0ral 0n 2009 Amual Repcft at 87 ilune 30, 2010) (0n-

lire at www.fd c.g0v/ab0utistrategicrep0d/2009anrua rep0ir/AR091Lnal.pdf).
\\nAs 0f September 30, 2010, Treasury has earned $159 I m 0n in membership interest d str but 0ns Inm the PPIP Add t 0fa y, Treas

ury has €arned S20 5 m 0r n totai proceeds l0 ow ng the term naiiln 0f the TCW 1!fd See ll S Dera,ltrert a: tle lt2asrry, Cunulalive
Dtvtdends, lnterest atd Dtstilbulions Repai as cl Seplenber 3A 2al0 at 1,1 l0cl 1: 201a) (on ne al
frnarcra stab ty g0v/d0cs/d v derds-rnterest-reports/September%2020111%20Di! dends%20&%20 nterest%20R3p!r p.il L-l S Department 0f the
Ieasrry, haubled Assel Reltef Pr7gram lransacl0ils Repal f1r tl)e Peri0d tnding 0cl0ber 29 2ClA al ,: (N0! 2 20ll) (0f ine at
frnafcra stabr rty E0v/d0cs/transactr0f-rep0rts/11 2 10%20Transa.tr0rs,"/"2lRep0d%20as?t200f%2010 2-q 10 !dt.

"''Alh0tgh TIeas!ry the Federa Reserve, and iha FDC regctated tvith Bank of America regardrE a sm ar glararlee the parti€s

DeD0s t rs!rance C0Iporati0n, and Banl 0i ATe.rae aat)at?t a1 12,ntnali0n Agreenenl at 1-. ISEFt 2 2C091 (0n ne at
www financ alstab I ty gov/docsiAGP/BofA%20-%2aT:rn r?t 0ri;raA:rr.n:il:!:! %20executed pdf)
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d. CPP Unpaid Dividend and Interest Payments 3as

As of September 30, 2010, 720 institutions have at least one divi-
dend payment on preferred stock issued under CPP outstanding.3a6

investments in banks with non-current dividend payments total
$3.5 billion. A majority of the banks that remain delinquent on div-
idend payrnents have under $1 billion in total assets on their bal-
ance sheets. Also, there are 21 institutions that no longer have out-
standing unpaid dividends, after previously deferring their quar-
terly payments.347

Six banks have failed to make six dividend payments, while one
bank has missed all seven quarterly payments. These institutions
have received a total of $207.1 million in CPP funding. Under the
terms of the CPP, after a bank fails to pay dividends for six peri-
ods, Treasury has the right to elect two individuals to the com-
pany's board of directors.3as Figure 27 below provides further de-
tails on the distribution and the number of institutions that have
missed dividend payments.

In addition, eight CPP participants have missed at least one in-
terest payment, representing $3.6 million in cumulative unpaid in-
terest payments. Treasury's total investments in these non-public
institutions represent less than $1 billion in CPP funding.

sasTreasury Cumulative Divrdends, Interest and Distributions Report. supra note 339, at 20
34tiDoes not include banks with missed dividend payments that have either repaid all delin-

quent dividends, exited TARP, gone into receivership, or filed for bankruptcl,
34TIncludes institutions that have either ra) fully repaid their CPP investment and exited the

program or (b) entered bankruptcy or its subsidiary was placed into receir-ership Treasury Cu-
mulative Dividends, Interest and Disrributions Reporb, supra note 339, at 20.

3a8US. Department of the Treasurl', Frequently Asked Queslions CapitaL Purchase Program
rCPP.t: ReLated to Missed Diuidendtor Interest) Payments and Director Xomination (online at
rvwrv financialstability gov/docs/CPP'CPP-r20D:irectors%2OFAQs pdf {accessed Nov 12, 2010).
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FIGURE 27: CPP MISSED DIVIDEND PAYMENTS (AS OF SEPTEI\4BER 30, 2O1O) 349

Number ol lViss€d Payments

Cumulative Dividends

Number of Banks, by asset size

Under $18

$1B-$108
0ver $108

l{on-Cumulative Dividends

Number of Banks by asset size

Under $18

$18 $108
Over $108

Total Missed Payments

i4eTreasury Cumulative Dividends, lnterest and Distributions Repod, supra note 339, at 17-20 Data 0n t0tal bank assets c0mpiled using
SNL Financial data seruice (accessed Nov 3, 2010)

e. Rate of Return
As of November 4, 2070, the average internal rate of return for

all public frnancial institutions that participated in the CPP and
fully repaid the U.S. government (including preferred shares, divi-
dends, and warrants) remained at 8.4 percent, as no institutions
exited the program in October.sso Trhe internal rate of returrr is the
annualized effective compounded return rate that can be earned on
invested capital.

s5oCalculatlon of the internal rate of return (IRR) also includes CPP investments in public
institutjons not repaid in full ifor reasons such as acquisition b1'another institution) in the
Transaclion Report, e g, The South Financial Group and TIB Financial Corporation The Panel's
iotal IRR calculation now includes CPP investments in public institutions recorded as a loss on
the TARP Transaction Report due to bankluptcy, e g, CIT Group Inc Going forrvard, the Panel
lill continue to include losses due to bmkruptcy rvhen Treasurv determines anv associated con-
tingent value rights have expired rvithout ralue \[hen excluding CIT Group from the calcu]a-
tion- the resuhing IRR is 10 4 percent Treasurl'Transactions Report, supra note 339
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f. Warrant Disposition

FIGIJRE 28. WARRANT REPURCHASES/AUCTIONS FOR FINANCIAL INSIITUTIONS WHO HAVE FULLY

REPAID CPP FUNDS (AS OF NOVEI\IBER 4, 201O)
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FIGURE 28. WARRANT REPURCHASES/AUCTIONS FOR FINANCIAL INSTITUTIONS WHO HAVE FULLY

REPAID CPP FUNDS (AS 0F N0VEI!'IBER 4, 2010) Continued
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FIGURE 29: VALUATION OF CURRENT HOLDINGS OF WARRANTS (AS OF NOVEMBER 4, 20IO)
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2. Federal Financial Stability Efforts
a. Federal Reserve and FDIC Programs

In addition to the direct expenditures Treasury has undertaken
through the TARP, the federal government has engaged in a much
broader program directed at stabilizing the U.S. frnancial system.
Many of these initiatives explicitly augment funds allocated by
Treasury under specific TARP initiatives, such as FDIC and Fed-
eral Reserve asset guarantees for Citigroup, or operate in tandem
with Treasury programs, such as the interaction between PPIP and
TAIF. Other programs, Iike the Federal Reserve's extension of
credit through its Section 13(3) facilities and special purpose vehi-
cies (SPVs) and the FDIC's Temporary Liquidity Guarantee Pro-
gram (TLGP), operate independently of the TARP.
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b. Total Financial Stability Resources
Beginning in its April 2009 report, the Panel broadly classifred

the resources that the federal goyernment has devoted to stabi-
Iizing the economy through myriad new programs and initiatives as
outlays, Ioans, or guarantees. With the reductions in funding for
certain TARP programs, the Panel calculates the total value of
these resources to be over $2.5 trillion. However, this would trans-
Iate into the ultimate "cost" of the stabilization effort only if: (1) as-
sets do not appreciate; (2) no dividends are received, no warrants
are exercised, and no TARP funds are repaid; (3) aII loans default
and are written off; and (4) all guarantees are exercised and subse-
quently written off.

With respect to the FDIC and Federal Reserve programs, the
risk of loss varies signifrcantly across the programs considered
here, as do the mechanisms providing protection for the taxpayer
against such risk. As discussed in the Panel's November 2009 re-
port, the FDIC assesses a premium of up to 100 basis points on
TLGP debt guarantees.ss5 In contrast, the Federal Reserve's liquid-
ity programs are generally available only to borrowers with good
credit, and the loans are over-collateralized and with recourse to
other assets of the borrower. If the assets securing a Federal Re-
ser-ve loan realize a decline in value greater than the "haircut," the
Federal Reserve is able to demand more collateral from the bor-
rower. Similarly, should a borrower default on a recourse 1oan, the
Federal Reserve can turn to the borrower's other assets to make
the Federal Reserve whole. In this way, the risk to the taxpayer
on recourse loans only materializes if the borrower enters bank-
ruptcy.

c. Credit Union Assistance
Apart from the assistance credit unions have received through

the CDCI, the National Credit Union Administration (NCUA), the
federal agency charged with regulating federal credit unions
(FCUs), has also made efforts to stabilize the corporate credit union
(CCU) system. Corporate credit unions provide correspondent serv-
ices, as well as liquidity and investment services to retail (or con-
sumer) credit unions.356 Since March 2009, the NCUA has placed
five CCUs into conser-vatorship due to their exposure to underper-
forming private-Iabel MBS. The NCUA estimates that these frve in-
stitutions, which have $72 billion in assets and provide services for
4,600 retail credit unions, hold more than 90 percent of the MBS
in the corporate credit union system.3s7

To assist in the NCUA's stabilization efforts, the Temporary Cor-
porate Credit Union Stabilization Fund ("Stabilization Fund") was
created to help cover costs associated with CCU conservatorships

3ssCongressional Oversight Panel, Nouenrber Ouersight Report: GtLararutees arud Corutingent
Payments in TARP and Related Progratns, at 36 iNov 6, 2009) (online at cop senate gov/docu-
ment.s cop-l 10609-report pdl.

35cNational Credit Union Administration. Corporate System ResoLution: Corporole Credit
Unions Frequently Ashed Questions rFAQs) at 1 (online at u'wrvncuagouG,esources/
C orporateCU/CSR/CSR-6 pdf)

3sTNatjonal Credit Union Administration. Corporate System ResoLut[on: llational Credit
Union AduLittistration Virtual Toun Hall, at 11 iSept 21, 2070) (online ar wl'rv.ncua gor',{Re-
sources/CorporateCU/CSR:/10-0927\\rebinarSlides pdfl; National Credit Union Administration,
Fact Sheet: Corporate Credit Union ConserLotorships (Sept 14,2010'l (online at rvu'rvncuagov/
ResourcesrCorporateCU/CSR TCSR- 14 pdf '
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and liquidations. The Stabilization Fund was established on May
20, 2009, as part of the Helping Families Save Their Homes Act
of 2009, and allows the NCUA to borrow up to $6 billion from
Treasury on a revolving basis.S5s The NCUA had drawn a total of
$1.5 billion from the Stabilization Fund, and repaid the balance at
the end of September.3se

d. Mortgage Purchase Programs
On September 7, 2008, Treasury announced the GSE Mortgage

Backed Securities Purchase Program. The Housing and Economic
Recovery Act of 2008 provided Treasury with the authority to pur-
chase MBS guaranteed by GSEs through December 31, 2009.
Treasury purchased approximately $225 billion in GSE MBS by the
time its authority expired.sGo As of October 2010, there was ap-
proximately $154.6 billion in MBS still outstanding under this pro-
gram.sar

In March 2009, the Federal Reserve authorized purchases of
$1.25 trillion MBS guaranteed by Fannie Mae, Freddie Mac, and
Ginnie Mae, and $200 billion of agency debt securities from Fannie
Mae, Freddie Mac, and the Federal Home Loan Banks.362 The in-
tended purchase amount for agency debt securities was subse-
quently decreased to $175 billion.363 AII purchasing activity was
completed on March 31, 2010. As of November 10, the Federal Re-
serve held $1.05 trillion of agency MBS and $150 billion of agency
debt.364

e. Federal Reserve Treasury Securities Purchases365
On November 3, 2010, the Federal Open Market Committee

(FOMC) announced that it has directed FRBNY to begin pur-
chasing an additional $600 billion in longer-term Treasury securi-
ties. In addition, FRBNY wiII reinvest $250 billion to $350 billion
in principal payments from agency debt and agency MBS in Treas-
ury securities.366 The additional purchases and reinvestments will

t of the Treasury, MBS Purchqse Pro
y. gov/docs/Octob er 1c2020 l0orL20P ortf oll'u'ww Iinancialstability.gov/docs/Octoberlc2020l0orL20Portfollo%2lby%20month.pdI) (accessed

Nov 12, 2010) Treasury has received $65 7 bilhon in pnncipal repayments and $14 3 billionNov 12,2010) Treasury has received $657 bilhon in pnncipal'repayments-and $143 billion
in interest payments liom these securities See U S Department of the Treasury, MBS Purchase
Propram Prirucipal arud Interest Receiued (online at wrv financialstabilitv sov/docs/Program Prirucipal arud Interest Receiued (online at wrv financialstability gov/docs/
October%2020 10%20MBS%20PIinctpa\Tc20anddrc20InterestQ 20Monthly'.20Breakout pd0

361U S

(accessed Nov 12, 20lU)
362Federal Reserue Report on Credit and Liquiditl' Programs and the Balance Sheet, supro

note 251, at 5
3s3Federal Resene Report on Credit and Liquidity Programs and the Balance Sheet, supro

note 251, at 5
364 Federal Reserve Statistical Release H I 7, supra note 251
36s Board of Governors of the Federal Resen,e System, Press Release FO.'ly'C Srole menl tNov

3, 2010) (online at ww.federalreserv 0Sa.htmt: Federal
Reserve Bank of New' York, StaLemerut rles (Nov. 3, 2010)
tonline at wvrv.federalresene.gov/new 03a1.pdl.

r6c On August rue began reinvesting principal pallents on agency
debt and agency rm Treasury securitjes in order ro keep the amount
of their secuitie Open Nlarket Account potfolio at their then-cunent
level. Board of Governors of the Federal Resene System, FOMC Stdtement r.\ug 10, 2010) (on-
line at rvww federalreserve.gov/newsevents/pressimonetary/20100810a.htm .

358 National Credit Union Administration, Board Actlon Memorandum (June 15, 2010) (on]ine
at ww,ncua gov/Genlnfo,tsoardandAction/DraltBoardActions/2010/Jun/
Iiem 6aBAn,ISFAssessm entJune20 10( lcla20billion)FINAL pdfl

3seNational Credit Union Administration, Rernarhs as Prepared for Deliuery hy Board Member
GiEi Hyland at Grand Hyatt Washinglon (Sept.20, 2010) (online at wrvrv.ncuagov/Genlnfo,/



93

be conducted through the end of the second quarter 2011, meaning
the pace of purchases wiII be
In order to facilitate these p

e approximately $i10 billion per monthl
purchases, FRBNY will temporarily liftIn order to facilitate these purchases, FRBNY will temporarily lift

its System Open Market Account per-issue limit, which prohibits
the Federal Reserve's holdinss of an individual security from sur-

rrket Account per-issue limit, which prohibits
s holdings of an individual security from sur-the .tl'ederal tdeserve's holdrngs oI an rndrvrdual securrty lrom sur-

passing 35 percent of the outstanding amount.367 As of November
10, 2010, the Federal Reserve held $853 billion in Treasury securi-10, 2010, the Federal Reserve held $8t3 billion in Treasury securi-
ties.:rrilj

FIGURE 30. FEDERAL GOVERNIVIENT FINANCIAL STABILITY EFFORT (AS OF OCTOBER 27,
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36r-Federal Reserue Bank of New York. FAQs: Purchases of Longer-ternt Treasury Securities
(Nov 3, 2010) (online at www.newyorkfed orgimarkets,4ttreas faq html)

n6E Federal Reserve Statistical Release H 4 I sunro note 251

Program
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FIGI]RE 3O: FEDERAL GOVERNIVIENT FINANCIAL STABILITY EFFORT (AS OF OCTOBER 27,

20 1 0) xxxiii_continued
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0utlays
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\\\" Unless oiheM se roted, a I data n th s Frgure are as of October 27 2010
...,'The term 'outlays is used here t0 descrbe the us€ 0f Treasrry f!nds !nder the TARP which are broadly ciassfiable as purchases of

dEbt 0r equity secunties ie g , debentures, preiered stock, exercised wa(ants etc ) These !alues werr ca culatrd us ng (1) Treasury s actra
reported expenditures, ana (2) Treasury s anticlpated funding levels as estrmated by a var ety of sources, nc ud ng Treasury statements and

GA0 eslimates Ant clpated i!rd fg eve s are set at Treasury's d scretr0n have changed from initia a0n0uncements, and are sublect t0 l!r
ther change 0utlays r sed here represent nvestment and asset purchases as we as commitmerts t0 male investments and asset
prrchases and are n0t the same as budget 0!t ays, whrch under secti0n 123 0f EESA are recorded on a cred t reform basis

...'Alth0uCh nafy 0f the guarante€s may never be erercrsed 0r wrll be exerc sed 0nly part a ly, the guarant€e f gures rncluded here rep

reseft the tederal Eoverfment's greatesl p0ss ble f nafcra exposure

--,U S Departmen: 0f the Treasury Treasury Update an AIG lnvestment Valualiln lNa\ 1 2010) (onlife at
ffanclalstabiltygov/latesl/pr Ll012010htm) AG values erclude accrued drvdefds on prefened fterests rf the AIA ard ALIC0 SPVs and
accT!ed nterest payable 10 FRBNY on the [4aiden Lane LLCs

Treasury Update on AIG lnvestnent Valuation li].at 1 2010) (0nine at wwwfrnarciastabiityg0v/laiest/pr 11012010htm)i llS Depalrment
of lhe Treasury, Troubled Asset Relief Pragran Transactions Repll l0r the Period Endng 1ctaber 29 )0m al I3 lNor 2 2010) (0nllne at
ftrarctastab tygOv/d0cs/transacti0r-rep0rtsill-2-10%20Transacti0rs%20Rep0lt'/"20as%200f%2010-29-L0pdf)

\\s,rAs pad 0f the restructuriig 0f the US goverfment's nvestm?nt n AG announced 0n lvarch 2,2009, the am0unt alaiabe to AIG

tht0ugh the Revolv ng Cred t Faci lty was redrced by $25 bi on i erchange f0r prefetred equity interests in two spec al p!rp0se veh cles, AIA

Arr0ra LLC and ALC0 H0dngs LLC These SPVs were establshed i0 h0d the comm0n st0ck 0f two AIG subsrdiares American nternati0ral
Assrrafce C0mpany ttd (AlA) and Amercan Life lnsurance C0mpany (AtlC0) As of 0ct0ber 27, 2010, the book !alue 0i the Federal Reserve
Ban[ 0l New York's h0dngs in AiA Aurora LLC and ALICo H0ldngs LLC was $261 b llon in preletred equty ($157 blron n AA afd $-q4
bir ion in A[ C0) Federa Reserue Bank of New \atk. faclars Allecling Reserue Balences (H 4 1) (oct 28 2!10) (onl fe ai
www f ederaireserue g0v/re eases/h4L/20101 028/)

\\\\Jhrs rumber represenis the ful $293 blll0f made avarlable t0 AIG thr0!gr ts Revolvrrg Credt Fac!ty (RCF) wlth FRENY ($189 bl
I 0n had beer drawn dOwf as 0f 0ctOber 27 2010) and ihe 0utstandrfg prifcrpa 0f the 0ans extended t0 tre l,{aiden Lafe ll afd lll SPVs t0
buy AIG assets (as 01 oct0ber 27 2010 S13 5 b i0n and $143 billran respectrvely) The am0unts 0utstand ng under the lVaiden Lane I and

I I faci itles d0 [0t reflect the arcrued nterest payab e t0 FRBNY lnc0ne trom the purchased assets is used t0 pay down the l0afs i0 the
SPVS reducirg the taxpayers exp!srre t0 0sses 0ver t me Federa Reserue Bank 0f New Y0rk Facllts Affecling Reserve Belarces (H.t l)
(0ct 27, 2010) (0r ne at ww tederalreserue e0v/re eases/h41/20101028/)

The marrmrm am0unt ava able through the RCF decreased fron $34 4 br 0n t0 $29 3 br r0r between lVarch and September 2010, as a

result0fthesae0ftwoAGs!bsdrares,aswellasthec0mpanyssae0fl]l,ilEGroup,lnc c0mm0nstock Thereducedcelngasorefects
as395bilofrepaymentt0theRl]Ffromproceedsearnedlr0madeblofferngbythe nternationa LeaseFinanceC0rp0rat0n(LFCI anAG
subsdrary Board of Governors 0f the Federa Reserye System Federal Reserye Syslen Manthly Rep1i an Cretll end Lnuity Prograns and
lhe Balahce Sheet, at 18 (0ct 2010) (0n ne at ww federalreserve gov/roretarypolicy/fi esrmonth yclbsreport20l0l0 pdf)

rThis figrre represenls Treasury's S25 bil0n investment in Ctigr0up mnus $134 bli0n appred as a rerayment f0r CPP fundrg The
am0unt repa d c0mes 1r0m the $16.4 bl i0n in gross proceeds Treasrry rece ved fr0m the saie 0f 4.1 b ill0n Clt group Ecmmcn shares. See
ncle ii supra l0r tJrther d€ta s 0f the sa es 0f Citlgroup c0mm0n sl0ck t0 date ll S Departmeit of ihe Treesury [rlubleC Asset RelEt Pt0
gftn f(ansachlns Repat far the Penld Ending aclober 29 2A)0. at 13 (Nov 2 2010) (onl ne al
f nancialstabil ty g0vid0cs/transact 0n rep0rtyll 2 10%2oTransacti0ns%2iRep0rt%20as-'/"200f%2010-29-10 pdi)

.,Ths figure represerts ilre $2049 b lon Jreasury dsbursed unde. the CPP mnrs the $25 blrof rvestmeii rn Ctgroup aentiled
above $139.5brlof !iepayments(exc!dngtheam0urlrepsdl.rtireClgroup fvestneft)thatare I repadafd!favaiabe TARP

funds, .nd osses undgr tqe pr0gram Th s f g!le does n0t acc0unl 1or fri!re repaymenis 0f CPP fveslmeits and d v dend payflefts from
CPP nvestments l.l S Departmenr of the lreasury, lraubled Assel Relrc. Pragran Transactians Repart far the Pencd [ndng actaber 29 20]A
ai 13 (Nov 2 2010) (c r fE at
frfanc a stab ty gov/docs/iransactr0n rep0rts/11-2-10%20Transactions:i20Report%20asir"20of%2010 2-q l0 pdf)

\r'0n November I 2!09 Treas!ry afr0ufced the cl0srng 0f lhe CAP ard thai 0nly 0ne institut0n, GNAC tras ir feed ol i!dher capita
from Treasury GMAC however rece ved trither l!fdrng thr!!gh :h3 ilFP Theref0re the Panel c0ns de6 CIP !rus:d ll S Department 0f the
Treasury, Treasury Anncuncenent Regarding the Captial Assst'ance Pr|gran (Nrl g 2!ag) (0n ne at
wwwf nancialstabi iiy gor/:tesl,/tE 11092009 html)
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0

0

0

0
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r',LThis ligure represents the $4 3 bi I 0i adlusted al 0cat 0n t0 the IALF SPV H0wever, as 0t 0ct0ber 27, 2010, TALF LLC had drawn only

$l05mlionoftheava?ble$43bllcn BoardofGovernorsoftheFederalReselveSystem factltsAffectinEReserveEalances /r.rJl(Sept
30, 2010) (0nlne al wwwfederareservegov/releases/h41/201009304r llS Department of the Treasury Troubled Asset Reliel Pngran frans-
actions Repol lor the Periad Eoding 1cl|ber 29, 2010. at 2L (Nov 2 2010) (onl ne al

b on n non CIVBS) Earl er it ended lts iss!es 0f 0ans c0 atera zed b, 0ther IALF-e gible newy ss!€d afd legacy ABS (n0n-CIVBS) 0n
lVarch 31 20i0 t'ederal Reserue Ban| of New \otl, Tern Assef Backed Securilles Llan Facility Terns and Conditions lorine aI
wvrwnewyorkfedorg/marfets/talf termshtml) (accessed Nov 12 2010)i Federa Reserve Bank 0i New Y0rk, Term Asselqacked Securities
Laan Factlit'l Citr,BS 10n ine ai www new]0rkfed 0rg/markets/cmbs 0perati0ns htm ) (accessed Nov 12 2010) Federa Reserve Bank !f New
\ark fern Assef Backed Securities Loan Facli\t CIIBS lonlLne at www neuyorhled 0rg/markets/CIVBS recent 0peIaIi!fs htnl) (accessed No!
12 2010)r Federa Reserue Bank of New York fern Assel Backed Securities Loan Facilily: nln-CMBS lor rc a1

urvrvr newyorkled org/marfets/tall 0peIall0ns html) (accessed Nov 12 2010)r Federa Reserve Barl 0f New Yoil, Term Assel Backed Securiltes
LoanFacility nonCMBSlon neaiwwnewyorkfedorg/marlets/[ALF recent 0pelat0fshtm)(accessedNov 12,2C10)

\rrThrs number s derved fr0m the uf0'ficral I:10 rair0 0i the value 01 Treasury 0af guaraftees t0 ihe va ue 0F Federa Reserue oafs
under the TALF U S Department 0f the Treasury iacl Sheef, fnanc?l Stabtlit! Plat aI I (Feb I 0, 2009) (0n rne at
wvrw f nafc a siabr rty go!/d0cs/fact sheEt pdf) (descflb rg the nitral $20 bil r0n Treasury cortr butr0n tred to $200 br 0n I Federa Reserye
loans and ann0unc ng poieni al expansr0n to a $100 b I on Treasury cortflbut 0f ired t0 $l ir ll 0f I Federa Reserve 0afs) S nce 0rly S4:
bi lon n TALF 0ans rema red ouisiand ng whef the pr0gram cl0sed, Treas!ry is currently resp0fs ble for re mbursrng the Federa Reserve
Board 0ny up to $43 b lon | osses fT0m these oans Th!s, the Federa Reserues maxrmum potenta exposure under the TALF is 538.7
bi ron See B0ard ol Gcvern0rs 0t the Federa Reserue Systen, faclars Allecting Reserue Balances (H.4 l) \]cl 28, 2010) (0nl ne a1

www f ederalreserue goure ?ases/h4l/201 01 028/)
\r\ lt is unl key that res0!rces will be exDended urder the PP P Legacy Loans Program in its 0riEiral des gn as a l0int Treasury FDIC pr0

gram to purchase tr0ubled assets 1r0m s0lvent bafks lr several sa es descr bed in FDIC press releases, it appears that there is no Treasrry
part cipat 0n and FDIC aciiv ty is acc0unted lor here zs a c0mp0nent 0f the FD (] s Dep0s t lnsurarce Fund 0ut ays See, e g'. Federal Dep0sit

lnsurarce C0rporation FDIC Slatemenl 0n lhe Slalus af lhe Legacy Llans Pragran Uune 3, 2009) (online at
www fd c g0!/rews/news/press/2009/pr09084 htm )

*.,Ths fgure represefts Treasury's flnal adiusted nvestment am0unt in the Legacy Sec!ities Publc-Private lnvestment Program (PPIP)

As 0f 0ctober 29,2010 Treasury reported c0mmitments of $149 bli0n in 0ans ard S75 bilion n memberehip interest ass0cated wrth

PPP 0n lan!ary 4 2010 Treas!ry and one 0f the nine fund managers UST,4CW Senior l[oirgage Securties Fund, tP (TCW), eftered rnio a

'Wjndirg Up and Liq!idalion Agreement Treasury's final investment am0urt in TCW tota ed S356 ml i0r t-0 owing the quidat or 0f the
lufd Treasury's n iia 53 3 b 0n 0b igation t0 TCW was reallocated among thE eight rena ning funds 0n [4arch 22 2010 See U S Depart-
ment ol ihe Ireasrry Troubled Assel Reltef Pngran fransact'nns Repln t'or lhe Periad Ending Acfuber 29 2Al0 at 23 (NOv 2 2010) (0f ne

at f nancralstabiliiy g0!/d0cs/iransact 0n-rep0rlsi 11-2-10%20Trafsactl0ns%20Report%20as%200i%2010-29-10 pdf)

0n octobel 20, 2010, Treas!ry released its i0urth quaiterly repod on PPIP The rep0rt rnd cates that as of September 30, 2010 a I e ght
rvestmeft funds have real zed an Lnleifa rate 0i return srnce nceptr0i (net of any management fees 0r expeises owed io Treasury) above
19 percent lhe hrghest perfolmrng fund, thus fur rs AG GECC PPF [4asteI Fund LP, which has a net iternal Iate 0i ret!rn 0f 52 percent
Ll S Department 0f the Treas!ry, Legacy Secunttes Public-Pnvale lnvestnenl Pragran, at 7 (oct 20 2010) (0n fe at
f ranc a stabll ty gov/d0cs/External%20Repod?;20-9a2009-10%20vFlnal pdf)

.., As 0f oct0ber 29, 2010, the t0ta cap 10r HAI\4P was $2S 9 bi I 0n The total amount of TARP funds c0mmitted to HAI\4P s $29 I b

ion Nowever as 01 0ct0ber 30. 2010, 0nlJ, $597 2 m llion in f0n GSE paymenls has been disbursed under fAf,4P. ll S Departmert 01 the
Iteasury Traubletl Asset RelEl Pr\gram fftnsaclrcns Repai far fhe Periul tndng )ct\ber 29, 2010, at 43 (Nov 2, 2010) (0fl ne a1

frfancastab tyg0v/d0cs,/transactr0nrep0rts/11210%20Transactr0fs%20Rep0d%20as?i200f%20102910pdf);llS Department0ftheTreas
rtJ froubled Assets RelEt' Pragran Mont'hly 105(a) Repai Seplenbil 2010, aI 6 (lcl l, 2010) (online at
frnanr a stab ity govi d0cs/l05C0ngressr0nalRep0rts/September%20105(a)ia20rep0rt FINAL pdf) Data pr0vided by Treasury staff (N0v 10

2010)
.', A substantia p0rt0n 0f the t0ta S81 3 bllion n loans extended under the AIFP has since been conveded t0 c0mm0n equity 2nd pre

ferred shares n restructured c0mpan es S8 1 blll on has beer retained as first en debt (with $l billl0n committed to o d Gful and $7 1 b

li0n t0 Chrys er) This iigure (S67 1 bl i0n) represents Treasury's curent 0bligatLoi under the A FP aftsr repayments and osses ll S Depart
m?nt 0i the Treas!J fr\ubled Assel Reliet Prllem frunsactians Reput far fhe Period Ending 1cllbet 29, 2010, at L8 (N0v 2, 2010) (0nl ne

et financ alstabil ty gov/d0cs/trafsact on rep0rts/ll 2 10%20Transacti0ns%20Report%20as%200i%2010-23 L0 Fd1)
\' \Thrs frgure represents Treas!ry's tota adlusted nvestment amouft in the ASSP ll S Department ol the Treas!ry, fraubled Assef Reltef

Pragran fransactians Repal far the Penad Endng Aclaber 29, 2010 at 19 (Nov 2 2010) (0f ne at
finarcia stabi rty gov/d0cs/transactior-rep0rts/ll-2-10%20Transactions%20Report-"/"20as%200f%2010-29-10 pdl)

ll S Department 0f ihe Treasury haubled Asset Relief Pragratn, lwa Year RetaspectNe at 43 (0ct 2010) (0n ine at
www f nanc alstability g0v/d0cs/TARP%20Tw0%20Year%20Rehospect ve 10%2005%2010 trufsmrtta %20letter pdf)

ll S Department of the Treasury frcubled Assel Reltel Progran fransaclrons Repal far lhe Puiad Ending 1cllber 29, 2010. al I1 lNa\
2 2010) (0n ne at financia stabi ity gov/d0cs/transacti0n repoits/11 2 10%20lransact ons%20Repoi%20as%20o1%2010 29 10 pdfl

,Th s I gure represerts ihe cutrent maximum aggregate debt g!ararte€s that cor d be made under the pr0gram which is a funct 0n 0l
the number ard size 0f fd vid!al f farcia institut cns part c pat ng. $236 8 b I i0n of debt subject t0 the grarantee s curently 0!tstand fE
wh ch represents approximatey 57 1 percent of the curert cap Federa Depost fs!rance C0rporatl0n M\nlhly Rep\ts an Debl lssuance
Under the lemporary Liquidily Guarantee Progran Debt lssuance Under Guaranlee Pr|grcn (Sept 30, 2010) (0n ine al
www ldic gov/reg!lat 0ns/res0urces/t gpltota ssiarce09 10 htm ) Th€ FDIC has c0llected $10 4 b I l0n n fees and surcharges from this pr0

gram since ts rception r the iourth quader 0l 2008 Federal Dep0s t lnsurance Coeonlar, Manlhly Reparls Related l0 the Tenp7rary Li-
qudily Guatantee Pragran Fees Undet Tenpuaty Liluidi\ Guarantee Debl Pragran \SepI 30 2010) (0n lne al
www fdlc gov/regulati0nsresaurces/tlgp/fees htm l

-Ihs tgure represefis the FDICs provis0n i0r 0sses to ts deposlt insurance fund attnbJtabe to banI laifures ir lhe thrrd and lo!rth
q!aiters of 2008 the flrst, second, th rd, and fcurth quarten of 2009, and the lirst and second quarters of 2010 Federa Depost lnsurance
ccrporation ChleF fnanctal o{ficer's (Cf1) Repon tu he Board Dlf lncame Statemenl Second luaier 20lA br rc aI
wwwidcBov/ab0ut/strategc/c0rp0rate/cfo report 2rd!tr I0/inc0mehtm) F0r earler rep0rls, see Federai Deposit insurance C0T00rar0n

ChtelFtnancrclAffrcers(CFA)Repolt0theE1ardlorirc atwwfdrcg0v/about^trat€gc/corpor.te/ndexhtnl)(accessedNOv i2 2ill0) Tlrs
frgure rfcludes ihe FDIC's esi mates 01 ts future 0sses rfdeT loss-shaflng agreements that rt has enter€d rntc with banks acqu rng assets
oi rns0lvent banks dunng these e ghi quarters llnder a css-shanng agreemefi as a condrt on 0f af acqulnng bank's agreemenl to p![hase
the assets 0f an rns0lvent bank the FDIC typcaly agrees t0 cover 80 percent 0f an acqunng banks f!t!re osses of an nitra p0drn ci
these asseis and 95 percent of l0sses on an0thgr port 0n 0l assets .tee, e!,., Federa Dep0s t lnsurance l]!rp0rat 0n, Purchase and Assrn,
lnn Agreenent Whale Bank. All Depasts-AnanE fDlC, ReceNer 0f Guarant! Eank Ausln Iexas Federel Depastt lnsurance Clrparaliat enil
Clmpass Baqk, 2t 65-66 (Aug 21 2009) (0n ne at ww ldrc cov/banl/ ndrv dual/far ed/glaranty-tx p and a w addendum pdf)

L, 0utlays are comprised of the Federal Reserve Nlortgage Re zted Faci it es The Federa Reserve balanc€ sheet acc0ufts f0r these iacr rt €s

urder FedEIa agency dEbt seculit es and mortgage-bzcked securit es he d by the Federal Reserve Board 0l Glvern0rs 0f the Federa Reserve

System, faclors A{lecttng Reserve Balances (H4l) (0cl 27 2010) (on ne at wwwfederalreseruegov/releases/h4l/20100930/) Ath0!gh the
Federa Reserve does not employ the outlays loans ard guaranlees class f cat on, ts acc0unilng o early sepaiates ts moilgage re ated pur
ctas ng programs from rts rqu dty programs See, rg 30ard 0f Goverrors of the Federa Reserve S\slen Faclors Atlecting Reserue Balances
(h41),aI2 r0d 28 2010)(0r neatwwfedpralreservEg0v/reeases/h4l/20101028)(accesssdN0v 3 2010)

I' Federal Reserue L qu d ty Faci il es c ass lied in this tab e as oans lnclude pr mary cred t, sec0ndary !red t, central bank liqu dity swaps,
Asset Backed Commercia Paper l,ioney l'4arket lrlutua F!rd Lrou dty Fac lity l0ans outstafd fg 10 C0mmerc a Paper Funding Faci ity LLC,

seasonal Ired]l lErm atcl on credit the Term Assri-Sacked S9c!.1 es L0an Facility, and l0ans 0utslaqd ng t0 Bear Stearns (l\laiden Lane
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SECTION FOUR: OVERSIGHT ACTMTIES
The Congressional Oversight Panel was established as part of

the Emergency Economic Stabilization Act (EESA) and formed on
November 26, 2008. Since then, the Panel has produced 24 over-
sight reports, as weII as a special report on regulatory reform,
issued on January 29, 2009, and a special report on farm credit,
issued on JuIy 21, 2009. Since the release of the Panel's October
oversight report, the following developments pertaining to the Pan-
el's oversight of the TARP took place:

. The Panel held a hearing in Washington on October 21,20L0,
discussing restrictions on executive compensation for compa-
nies that received TARP funds. The Panel heard testimony
from Kenneth R. Feinberg, the former Special Master for
TARP Executive Compensation, as weII as from industry and
academic experts.

. The Panel held a hearing in Washington on October 27, 2010.
The Panel heard testimony from Phyllis Caldwell, chief of
Treasury's Homeownership Preservation Offrce, as well as from
industry and academic experts about Treasury's IIAMP pro-
gram and the effects ofrecent foreclosure documentation irreg-
ularities on Treasury's ability to maintain systemic financial
stability and effective foreclosure mitigation efforts und.er the
TARP.

Upcoming Reports and Hearings
The Panel will release its next oversight report in December. The

report will discuss HAMP, the most expalsive of Treasur/s fore-
closure mitigation initiatives under the TARP, assessing its effec-
tiveness in meeting the TARP's legislative mandate to "protect
home values" and "preserve homeownership." This will be the Pan-
el's fourth report addressing Treasury's foreclosure mitigation ef-
forts under the TARP.
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SECTION FfVE: ABOUT THE CONGRESSIONAL
OVERSIGHT PANEL

In response to the escalating frnancial crisis, on October 3, 2008,
Congress provided Treasury with the authority to spend $700 bil-
lion to stabilize the U.S. economy, preserve home ownership, and
promote economic growth. Congress created the Offrce of Financial
Stability (OFS) within Treasury to implement the TARP. At the
same time, Congress created the Congressional Oversight Panel to
"review the current state of frnancial markets and the regulatory
system." The Panel is empowered to hold hearings, review offrcial
data, and write reports on actions taken by Treasury and frnancial
institutions and their effect on the economy. Through regular re-
ports, the Panel must oversee Treasury's actions, assess the impact
of spending to stabilize the economy, evaluate market trans-
parency, ensure effective foreclosure mitigation efforts, and guar-
antee that Treasury's actions are in the best interests of the Amer-
ican people. In addition, Congress instructed the Panel to produce
a special report on regulatory reform that analyzes "the current
state of the regulatory system and its effectiveness at overseeing
the participants in the frnancial system and protecting consumers."
The Panel issued this report in January 2009. Congress subse-
quently expanded the Panel's mandate by directing it to produce a
special report on the availability of credit in the agricultural sector.
The report was issued on July 21,2009-

On November \4,2008, Senate Majority Leader Harry Reid and
the Speaker of the House Nancy Pelosi appointed Richard H.
Neiman, Superintendent of Banks for the State of New York,
Damon Silvers, Director of Policy and Special Counsel of the Amer-
ican Federation of Labor and Congress of Industrial Organizations
(AFL-CIO), and Elizabeth Warren, Leo Gottlieb Professor of Law
at Harvard Law School, to the Panel. With the appointment on No-
vember 19, 2008, of Congressman Jeb Hensarling to the Panel by
House Minority Leader John Boehner, the Panel had a quorum and
met for the frrst time on November 26, 2008, electing Professor
Warren as its chair. On December 16, 2008, Senate Minority Lead-
er Mitch McConnell named Senator John E. Sununu to the Panel.
Effective August 10, 2009, Senator Sununu resigned from the
Panel, and on August 20, 2009, Senator McConnell announced the
appointment of PauI Atkins, former Commissioner of the U.S. Secu-
rities and Exchange Commission, to frll the vacant seat. Effective
December 9, 2OO9, Congressman Jeb Hensarling resigned from the
Panel and House Minority Leader John Boehner announced the ap-
pointment of J. Mark McWatters to frII the vacant seat. Senate Mi-
nority Leader Mitch McConnell appointed Kenneth Troske, Sturgill
Professor of Economics at the University of Kentucky, to frll the va-
cancy created by the resignation of Paul Atkins on May 27, 2070.
Effective September L7, 2010, Elizabeth Warren resigned from the
Panel, and on September 30, 2010, Senate Majority Leader Harry
Reid announced the appointment of Senator Ted Kaufman to frII
the vacant seat. On October 4, 2010, the Panel elected Senator
Kaufman as its chair.
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APPENDD( I: LETTER FROM CIIATRMAN TED KAUFMAN
TO SPECIAL MASTER PATRICIA GEOGHEGAN, RE: FOL.
LOW UP TO EXECUTT1IE COMPENSATION HEARING,
DATED NOVEMBER l, 2010
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€ongngg of thr Unitrd Frstrs
CdNGHEESIONAL OWRSIGHT PANEL

Novernber I 
^ 
2010

Thc l'lonorublc Patricia Gcoghc gan

Special Mq$ler for IARP llxccutive Clompcnsatiott
United Ststes Dep8rtmetrt ofthe Treasury
Roorn 1039
I 500 Prnnsylvania Avcnue, N,W
Washington, D C, 202?0

DcarMs Gcoghegan:

On behallofthe Congressionll Oversight Panel, thank vou very much flor your
,r(tendatrcc at lh€ Panct's hearing on thc'T'ARP and cxecutive cornpensation o0 Octobrt 21, 2010.
'l hc hcaring scrvcd ss Hr importsilr opportunity for the Panel to lenrn more about lhe worli ofthe
Otl'i0e ofthe Special Mastcr, a subjcct thc Panel wiLl continuc to cxaminc in thc nronths ahead

In thc course ofthe Panel's review ofthis issue, it hns identified severnl dflta issues that
arr. ilnportsnt to its flbility to conduct its oversiglrt responsibilities. Duri[g the hearing. I
requested rhot the former Special iltaster provitle this infomation to the Prrncl. Hc rcspitndcd
thal much ol'this infomation is uvailahle ih thc Finsl RePoft. Ilowever. stlme re ievant details
are not inoluded in the report. AccLrrdingly, the PorrEl requests your responscs to lhc fbllowurg
questions:

. -l 
umovcr; How ntany cmployccs left TARP exceFtional es.sistancc fifins afrer thc

Anrericnn Recovery and Reinvestmcnt nd wro passed? Afur the lnrerim Finrl
Rule wro passed in Junc 2009? Aftcrthc Spccial Master issucd his 2009
detenninations? IIow does this data colnpare to expected turnover under
''nomai" conditions? [n totsl, how msny employees hRve left exccptiondl
flssistance tlrms fls 3 result ofthe TARP's executive compensation rcstrictions?

: Holv did the Specinl Mtrster's 2009
detenninarir:ns for individrral ernplLryees compare td thcir 2007 and ?008 salariesl,
I'hu Special Master's detennination letters provide this information in t-hc

nggregate, but not at m individunl level, Individual flsmcs ffc hol neccssary, so
long as some basir ibr comparison (such as cmployee identitication nuilrbers) is

provided

. 20Q11 totfll qolup51lgS1ig1l: Whflt was the tortl comprn$u(ion thut covered
cmptoyccs rcccivcd brnvccn January l, ?009 and December J l, 2009 / I-low
nruch did each employce receive duringlhe period hctwecn June I 5,2009 and rhe
Special Nlaster's detBilnio.rtions in October 2009?



100

. i0lqjshleamapl1fs(!-a.u: Whal ls thr total rompensdtior rhal you rnl.iciFlte
covercd cmployees rvi ll reoe ive between January I, ?0 J 0 snd December J [ ,

2010?

. Ssne(fll.MF-tpEdq$-mirL1llop-sl The Spccill Mnster's 2009 dcternrination ]ettcr

frrr Oeneral Motors doe.s not provids employcc ID numbers. rnrking it dilficuh k)
compnre inrlividual employec compcnsation in 2009 and X0 I (). Horv did
cornpensatiorr hr indlvidunl employees at Ceneral Nlotots chtnge b*veen 2009
ond 20ltl?

TheParelscekswritbnrcsponscstothcscquestionrbyNovetnbetl5,20l0. Irvotrldbe
happltoanswerunyquostloaseboutthislelrBrtlntyournoyhat,e, Ifyouwouldprefer.a
mcmher of your sl&lf il)&.y o(iltect llre Fanel's Lrecutive Director, Naonri Brum, atf
I

Chairman
Congressional Oversight l'tnel

Dr Kcnnc(h Troska
Mr. J. Mnrlt McWutErs
Mr Richard H Neiflan
Mr Damon A. S'ilvcrs


